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(c) Application period. An application
for posthumous citizenship must be
filed no later than two years after the
date of the decedent’s death.

(d) Denial of application. When the ap-
plication is denied, the applicant shall
be notified of the decision and the rea-
son(s) for denial. There is no appeal
from the denial of an application under
this part.

[66 FR 22822, May 17, 1991, as amended at 74
FR 26941, June 5, 2009; 76 FR 53806, Aug. 29,
2011]

§392.4 Issuance of a certificate of citi-
zenship.

(a) Approval of application. When an
application for posthumous citizenship
under this part has been approved,
USCIS will issue a Certificate of Citi-
zenship to the applicant in the name of
the decedent.

(b) Delivery of certificate. Delivery of
the Certificate of Citizenship shall be
made by registered mail to the address
designated by the applicant. If the ap-
plicant resides outside the TUnited
States, the certificate shall be sent by
registered mail to the Service office
abroad, if one is located where delivery
is to be made; otherwise, it shall be for-

§392.4

warded to the nearest American Em-
bassy or Consulate.

(c) Effective date of citicenship. Where
the Service has approved an Applica-
tion for Posthumous Citizenship (Form
N-644), the decedent shall be considered
a United States citizen as of the date of
his or her death.

(d) Ineligibility for immigration benefits.
The granting of posthumous citizen-
ship under section 329A of the Immi-
gration and Naturalization Act, as
amended, and issuance of a certificate
under paragraph (a) of this section,
shall not entitle the surviving spouse,
parent, son, daughter, or other relative
of the decedent to any benefit under
any provision of the Act. Nor shall
such grant make applicable the provi-
sions of section 319(d) of the Act to the
surviving spouse.

(e) Replacement certificate. An applica-
tion for a replacement Certificate of
Citizenship must be submitted on the
form designated by USCIS with the fee
specified in 8 CFR 103.7(b)(1) and in ac-
cordance with the form instructions.

[66 FR 22822, May 17, 1991, as amended at 76
FR 53806, Aug. 29, 2011]

PARTS 393-499 [RESERVED]
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SUBCHAPTER A—GENERAL PROVISIONS

PART 1000 [RESERVED]
PART 1001—DEFINITIONS

AUTHORITY: 8 U.S.C. 1101; 8 U.S.C. 1103; 5
U.S.C. 301; Public Law 107-296, 116 Stat. 2135
(6 U.S.C. 1 et seq.); Title VII of Public Law
110-229.

§1001.1 Definitions.

As used in this chapter:

(a) The terms defined in section 101 of
the Immigration and Nationality Act
(66 Stat. 163) shall have the meanings
ascribed to them in that section and as
supplemented, explained, and further
defined in this chapter.

(b) The term Act means the Immigra-
tion and Nationality Act, as amended.

(c) The term Service means the Immi-
gration and Naturalization Service, as
it existed prior to March 1, 2003. Unless
otherwise specified, references to the
Service on or after that date mean the
offices of the Department of Homeland
Security to which the functions of the
former Service were transferred pursu-
ant to the Homeland Security Act,
Public Law 107-296 (Nov. 25, 2002), as
provided in 8 CFR chapter I.

(d) The term Commissioner means the
Commissioner of the Immigration and
Naturalization Service prior to March
1, 2003. Unless otherwise specified, ref-
erences to the Commissioner on or
after that date mean those officials of
the Department of Homeland Security
who have succeeded to the functions of
the Commissioner of the former Serv-
ice, as provided in 8 CFR chapter I.

(e) The term Board means the Board
of Immigration Appeals.

(f) The term attorney means any per-
son who is eligible to practice law in
and is a member in good standing of
the bar of the highest court of any
State, possession, territory, or Com-
monwealth of the United States, or of
the District of Columbia, and is not
under any order suspending, enjoining,
restraining, disbarring, or otherwise
restricting him in the practice of law.

(g) Unless the context otherwise re-
quires, the term case means any pro-
ceeding arising under any immigration

or naturalization law, Executive order,
or Presidential proclamation, or prepa-
ration for or incident to such pro-
ceeding, including preliminary steps by
any private person or corporation pre-
liminary to the filing of the applica-
tion or petition by which any pro-
ceeding under the jurisdiction of the
Service or the Board is initiated.

(h) The term day when computing the
period of time for taking any action
provided in this chapter including the
taking of an appeal, shall include Sat-
urdays, Sundays, and legal holidays,
except that when the last day of the
period so computed falls on a Saturday,
Sunday or a legal holiday, the period
shall run until the end of the next day
which is not a Saturday, Sunday, nor a
legal holiday.

(i) The term practice means the act or
acts of any person appearing in any
case, either in person or through the
preparation or filing of any brief or
other document, paper, application, or
petition on behalf of another person or
client before or with DHS, or any im-
migration judge, or the Board.

(j) The term representative refers to a
person who is entitled to represent oth-
ers as provided in §§1292.1(a) (2), (3), (4),
(5), (6), and 1292.1(b) of this chapter.

(k) The term preparation, consti-
tuting practice, means the study of the
facts of a case and the applicable laws,
coupled with the giving of advice and
auxiliary activities, including the inci-
dental preparation of papers, but does
not include the lawful functions of a
notary public or service consisting
solely of assistance in the completion
of blank spaces on printed Service
forms by one whose remuneration, if
any, is nominal and who does not hold
himself out as qualified in legal mat-
ters or in immigration and naturaliza-
tion procedure.

(1) The term immigration judge means
an attorney whom the Attorney Gen-
eral appoints as an administrative
judge within the Executive Office for
Immigration Review, qualified to con-
duct specified classes of proceedings,
including a hearing under section 240 of
the Act. An immigration judge shall be
subject to such supervision and shall
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perform such duties as the Attorney
General shall prescribe, but shall not
be employed by the Immigration and
Naturalization Service.

(m) The term representation before
the Board and the Service includes
practice and preparation as defined in
paragraphs (i) and (k) of this section.

(n) The term Executive Office means
Executive Office for Immigration Re-
view.

(0) The term Director, unless other-
wise specified, means the Director of
the Executive Office for Immigration
Review. For a definition of the term
Director when used in the context of an
official with the Department of Home-
land Security, see 8 CFR 1.1(0).

(p) The term lawfully admitted for per-
manent residence means the status of
having been lawfully accorded the
privilege of residing permanently in
the United States as an immigrant in
accordance with the immigration laws,
such status not having changed. Such
status terminates upon entry of a final
administrative order of exclusion, de-
portation, removal, or rescission.

(q) The term arriving alien means an
applicant for admission coming or at-
tempting to come into the United
States at a port-of-entry, or an alien
seeking transit through the United
States at a port-of-entry, or an alien
interdicted in international or United
States waters and brought into the
United States by any means, whether
or not to a designated port-of-entry,
and regardless of the means of trans-
port. An arriving alien remains an ar-
riving alien even if paroled pursuant to
section 212(d)(5) of the Act, and even
after any such parole is terminated or
revoked. However, an arriving alien
who was paroled into the United States
before April 1, 1997, or who was paroled
into the United States on or after April
1, 1997, pursuant to a grant of advance
parole which the alien applied for and
obtained in the United States prior to
the alien’s departure from and return
to the United States, will not be treat-
ed, solely by reason of that grant of pa-
role, as an arriving alien under section
235(b)(1)(A)(i) of the Act.

(r) The term respondent means a per-
son named in a Notice to Appear issued
in accordance with section 239(a) of the
Act, or in an Order to Show Cause

8 CFR Ch. V (1-1-16 Edition)

issued in accordance with §242.1 of 8
CFR chapter I as it existed prior to
April 1, 1997.

(s) The terms government counsel or
Service counsel, in the context of pro-
ceedings in which the Department of
Homeland Security has appeared, mean
any officer assigned to represent the
Department of Homeland Security in
any proceeding before an immigration
judge or the Board of Immigration Ap-
peals.

(t) The term aggravated felony means
a crime (or a conspiracy or attempt to
commit a crime) described in section
101(a)(43) of the Act. This definition is
applicable to any proceeding, applica-
tion, custody determination, or adju-
dication pending on or after September
30, 1996, but shall apply under section
276(b) of the Act only to violations of
section 276(a) of the Act occurring on
or after that date.

(u) The term Department, unless oth-
erwise specified, means the Depart-
ment of Justice.

(v) The term Secretary, unless other-
wise specified, means the Secretary of
Homeland Security.

(w) The term DHS means the Depart-
ment of Homeland Security. These
rules incorporate by reference the or-
ganizational definitions for compo-
nents of DHS as provided in 8 CFR 1.1.

(x)-(aa) [Reserved]

(bb) The term transition program effec-
tive date as used with respect to extend-
ing the immigration laws to the Com-
monwealth of the Northern Mariana Is-
lands means November 28, 2009.

[23 FR 9115, Nov. 26, 1958]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §1001.1, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

PART 1003—EXECUTIVE OFFICE
FOR IMMIGRATION REVIEW

Sec.
1003.0 Executive Office for Immigration Re-
view.

Subpart A—Board of Immigration Appeals

1003.1 Organization, jurisdiction, and pow-
ers of the Board of Immigration Appeals.

1003.2 Reopening or reconsideration before
the Board of Immigration Appeals.
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1003.3
1003.4
1003.5
1003.6
1003.7
1003.8

Notice of appeal.

Withdrawal of appeal.
Forwarding of record on appeal.
Stay of execution of decision.
Notice of certification.

Fees before the Board.

Subpart B—Office of the Chief Immigration
Judge

1003.9 Chief Immigration Judge.

1003.10 Immigration Judges.

1003.11 Administrative control Immigration
Courts.

Subpart C—Immigration Court—Rules of
Procedure

1003.12 Scope of rules.

1003.13 Definitions.

1003.14 Jurisdiction and commencement of
proceedings.

1003.15 Contents of the order to show cause
and notice to appear and notification of
change of address.

1003.16 Representation.

1003.17 Appearances.

1003.18 Scheduling of cases.

1003.19 Custody/bond.

1003.20 Change of venue.

1003.21 Pre-hearing conferences and state-
ment.

1003.22 Interpreters.

1003.23 Reopening or reconsideration before
the Immigration Court.

1003.24 Fees pertaining to matters within
the jurisdiction of an immigration judge.

1003.25 Form of the proceeding.

1003.26 In absentia hearings.

1003.27 Public access to hearings.

1003.28 Recording equipment.

1003.29 Continuances.

1003.30 Additional charges in deportation or
removal hearings.

1003.31 Filing documents and applications.

1003.32 Service and size of documents.

1003.33 Translation of documents.

1003.34 Testimony.

1003.35 Depositions and subpoenas.

1003.36 Record of proceeding.

1003.37 Decisions.

1003.38 Appeals.

1003.39 Finality of decision.

1003.40 Local operating procedures.

1003.41 Evidence of criminal conviction.

1003.42 Review of credible fear determina-
tion.

1003.43 Motion to reopen for suspension of
deportation and cancellation of removal
pursuant to section 203(c) of the Nica-
raguan Adjustment and Central Amer-
ican Relief Act (NACARA).

1003.44 Special motion to seek section 212(c)
relief for aliens who pleaded guilty or
nolo contendere to certain crimes before
April 1, 1997.

§1003.0

1003.46 Protective orders, sealed submis-
sions in Immigration Courts.

1003.47 Identity, law enforcement, or secu-
rity investigations or examinations re-
lating to applications for immigration
relief, protection, or restriction on re-
moval.

Subpart D [Reserved]

Subpart E—List of Pro Bono Legal Service
Providers

1003.61
1003.62
1003.63
1003.64
1003.65
1003.66

General provisions.

Eligibility.

Applications.

Approval and denial of applications.
Removal of a provider from the List.
Changes in information or status.

Subpart F [Reserved]

Subpart G—Professional Conduct for
Practitioners—Rules and Procedures

1003.101 General provisions.

1003.102 Grounds.

1003.103 Immediate suspension and sum-
mary disciplinary proceedings; duty of
practitioner to notify EOIR of conviction
or discipline.

1003.104 Filing of complaints; preliminary
inquiries; resolutions; referral of com-
plaints.

1003.105 Notice of Intent to Discipline.

1003.106 Right to be heard and disposition.

1003.107 Reinstatement after disbarment or
suspension.

1003.108 Confidentiality.

1003.109 Discipline of government attorneys.

AUTHORITY: 5 U.S.C. 301; 6 U.S.C. 521; 8
U.S.C. 1101, 1103, 1154, 1155, 1158, 1182, 1226,
1229, 1229a, 1229b, 1229¢c, 1231, 1254a, 1255, 1324d,
1330, 1361, 1362; 28 U.S.C. 509, 510, 1746; sec. 2
Reorg. Plan No. 2 of 1950; 3 CFR, 1949-1953
Comp., p. 1002; section 203 of Pub. L. 105-100,
111 Stat. 2196-200; sections 1506 and 1510 of
Pub. L. 106-386, 114 Stat. 1527-29, 15631-32; sec-
tion 1505 of Pub. L. 106-554, 114 Stat. 2763A-
326 to —328.

SOURCE: Redesignated at 68 FR 9830, Feb.
28, 2003.

EDITORIAL NOTE: Nomenclature changes to
part 1003 appear at 68 FR 9846, Feb. 28, 2003,
and at 68 FR 10350, Mar. 5, 2003.

§1003.0 Executive Office for Immigra-
tion Review.

(a) Organization. Within the Depart-
ment of Justice, there shall be an Exec-
utive Office for Immigration Review
(EOIR), headed by a Director who is ap-
pointed by the Attorney General. The
Director shall be assisted by a Deputy
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Director and by a General Counsel.
EOIR shall include the Board of Immi-
gration Appeals, the Office of the Chief
Immigration Judge, the Office of the
Chief Administrative Hearing Officer,
and such other staff as the Attorney
General or Director may provide.

(b) Powers of the Director—(1) In gen-
eral. The Director shall manage EOIR
and its employees and shall be respon-
sible for the direction and supervision
of the Board, the Office of the Chief
Immigration Judge, and the Office of
the Chief Administrative Hearing Offi-
cer in the execution of their respective
duties pursuant to the Act and the pro-
visions of this chapter. Unless other-
wise provided by the Attorney General,
the Director shall report to the Deputy
Attorney General and the Attorney
General. The Director shall have the
authority to:

(i) Issue operational instructions and
policy, including procedural instruc-
tions regarding the implementation of
new statutory or regulatory authori-
ties;

(ii) Direct the conduct of all EOIR
employees to ensure the efficient dis-
position of all pending cases, including
the power, in his discretion, to set pri-
orities or time frames for the resolu-
tion of cases; to direct that the adju-
dication of certain cases be deferred; to
regulate the assignment of adjudica-
tors to cases; and otherwise to manage
the docket of matters to be decided by
the Board, the immigration judges, the
Chief Administrative Hearing Officer,
or the administrative law judges;

(iii) Provide for appropriate adminis-
trative coordination with the other
components of the Department of Jus-
tice, with the Department of Homeland
Security, and with the Department of
State;

(iv) Evaluate the performance of the
Board of Immigration Appeals, the Of-
fice of the Chief Immigration Judge,
the Office of the Chief Administrative
Hearing Officer, and other EOIR activi-
ties, make appropriate reports and in-
spections, and take corrective action
where needed;

(v) Provide for performance apprais-
als for immigration judges and Board
members while fully respecting their
roles as adjudicators, including a proc-
ess for reporting adjudications that re-

8 CFR Ch. V (1-1-16 Edition)

flect temperament problems or poor
decisional quality;

(vi) Administer an examination for
newly-appointed immigration judges
and Board members with respect to
their familiarity with key principles of
immigration law before they begin to
adjudicate matters, and evaluate the
temperament and skills of each new
immigration judge or Board member
within 2 years of appointment;

(vii) Provide for comprehensive, con-
tinuing training and support for Board
members, immigration judges, and
EOIR staff in order to promote the
quality and consistency of adjudica-
tions;

(viii) Implement a process for receiv-
ing, evaluating, and responding to com-
plaints of inappropriate conduct by
EOIR adjudicators; and

(ix) Exercise such other authorities
as the Attorney General may provide.

(2) Delegations. The Director may del-
egate the authority given to him by
this part or by the Attorney General to
the Deputy Director, the General Coun-
sel, the Chairman of the Board of Im-
migration Appeals, the Chief Immigra-
tion Judge, the Chief Administrative
Hearing Officer, or any other EOIR em-
ployee.

(c) Limit on the Authority of the Direc-
tor. The Director shall have no author-
ity to adjudicate cases arising under
the Act or regulations and shall not di-
rect the result of an adjudication as-
signed to the Board, an immigration
judge, the Chief Administrative Hear-
ing Officer, or an Administrative Law
Judge; provided, however, that nothing
in this part shall be construed to limit
the authority of the Director under
paragraph (b) of this section.

(d) Deputy Director. The Deputy Di-
rector shall advise and assist the Direc-
tor in the management of EOIR and
the formulation of policy and guide-
lines. Unless otherwise limited by law
or by order of the Director, the Deputy
Director shall exercise the full author-
ity of the Director in the discharge of
his or her duties.

(e) General Counsel. Subject to the su-
pervision of the Director, the General
Counsel shall serve as the chief legal
counsel of EOIR. The General Counsel
shall provide legal advice and assist-
ance to the Director, Deputy Director,
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and heads of the components within
EOIR, and shall supervise all legal ac-
tivities of EOIR not related to adju-
dications arising under the Act or this
chapter.

(1) Professional standards. The General
Counsel shall administer programs to
protect the integrity of immigration
proceedings before EOIR, including ad-
ministering the disciplinary program
for attorneys and accredited represent-
atives under subpart G of this part.

(2) Fraud issues. The General Counsel
shall designate an anti-fraud officer
who shall—

(i) Serve as a point of contact relat-
ing to concerns about possible fraud
upon EOIR, particularly with respect
to matters relating to fraudulent appli-
cations or documents affecting mul-
tiple removal proceedings, applications
for relief from removal, appeals, or
other proceedings before EOIR;

(i1) Coordinate with investigative au-
thorities of the Department of Home-
land Security, the Department of Jus-
tice, and other appropriate agencies
with respect to the identification of
and response to such fraud; and

(iii) Notify the EOIR disciplinary
counsel and other appropriate authori-
ties with respect to instances of fraud,
misrepresentation, or abuse pertaining
to an attorney or accredited represent-
ative.

(f) Citicenship Requirement for Employ-
ment. (1) An application to work at
EOIR, either as an employee or a vol-
unteer, must include a signed affirma-
tion from the applicant that he or she
is a citizen of the United States of
America. If requested, the applicant
must document United States citizen-
ship.

(2) The Director of EOIR may, by ex-
plicit written determination and to the
extent permitted by law, authorize the
appointment of an alien to an EOIR po-
sition when necessary to accomplish
the work of EOIR.

[72 FR 53676, Sept. 20, 2007]

§1003.1

Subpart A—Board of Immigration
Appeals

§1003.1 Organization, jurisdiction, and
powers of the Board of Immigration
Appeals.

(a)(1) Organization. There shall be in
the Department of Justice a Board of
Immigration Appeals, subject to the
general supervision of the Director, Ex-
ecutive Office for Immigration Review
(EOIR). The Board members shall be
attorneys appointed by the Attorney
General to act as the Attorney Gen-
eral’s delegates in the cases that come
before them. The Board shall consist of
17 members. A vacancy, or the absence
or unavailability of a Board member,
shall not impair the right of the re-
maining members to exercise all the
powers of the Board.

(2) Chairman. The Attorney General
shall designate one of the Board mem-
bers to serve as Chairman. The Attor-
ney General may designate one or two
Vice Chairmen to assist the Chairman
in the performance of his duties and to
exercise all of the powers and duties of
the Chairman in the absence or un-
availability of the Chairman.

(i) The Chairman, subject to the su-
pervision of the Director, shall direct,
supervise, and establish internal oper-
ating procedures and policies of the
Board. The Chairman shall have au-
thority to:

(A) Issue operational instructions
and policy, including procedural in-
structions regarding the implementa-
tion of new statutory or regulatory au-
thorities;

(B) Provide for appropriate training
of Board members and staff on the con-
duct of their powers and duties;

(C) Direct the conduct of all employ-
ees assigned to the Board to ensure the
efficient disposition of all pending
cases, including the power, in his dis-
cretion, to set priorities or time frames
for the resolution of cases; to direct
that the adjudication of certain cases
be deferred, to regulate the assignment
of Board members to cases, and other-
wise to manage the docket of matters
to be decided by the Board;

(D) Evaluate the performance of the
Board by making appropriate reports
and inspections, and take corrective
action where needed;
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(E) Adjudicate cases as a Board mem-
ber; and

(F) Exercise such other authorities as
the Director may provide.

(ii) The Chairman shall have no au-
thority to direct the result of an adju-
dication assigned to another Board
member or to a panel; provided, how-
ever, that nothing in this section shall
be construed to limit the management
authority of the Chairman under para-
graph (a)(2)(i) of this section.

(3) Panels. The Chairman shall divide
the Board into three-member panels
and designate a presiding member of
each panel if the Chairman or Vice
Chairman is not assigned to the panel.
The Chairman may from time to time
make changes in the composition of
such panels and of presiding members.
Each three-member panel shall be em-
powered to decide cases by majority
vote, and a majority of the Board mem-
bers assigned to the panel shall con-
stitute a quorum for such panel. In ad-
dition, the Chairman shall assign any
number of Board members, as needed,
to serve on the screening panel to im-
plement the case management process
as provided in paragraph (e) of this sec-
tion.

(4) Temporary Board members. The Di-
rector may in his discretion designate
immigration judges, retired Board
members, retired immigration judges,
and administrative law judges em-
ployed within, or retired from, EOIR to
act as temporary Board members for
terms not to exceed six months. In ad-
dition, with the approval of the Deputy
Attorney General, the Director may
designate one or more senior EOIR at-
torneys with at least ten years of expe-
rience in the field of immigration law
to act as temporary Board members for
terms not to exceed six months. A tem-
porary Board member shall have the
authority of a Board member to adju-
dicate assigned cases, except that tem-
porary Board members shall not have
the authority to vote on any matter
decided by the Board en banc.

(5) En banc process. A majority of the
permanent Board members shall con-
stitute a quorum for purposes of con-
vening the Board en banc. The Board
may on its own motion by a majority
vote of the permanent Board members,
or by direction of the Chairman, con-
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sider any case en banc, or reconsider as
the Board en banc any case that has
been considered or decided by a three-
member panel. En banc proceedings are
not favored, and shall ordinarily be or-
dered only where necessary to address
an issue of particular importance or to
secure or maintain consistency of the
Board’s decisions.

(6) Board staff. There shall also be at-
tached to the Board such number of at-
torneys and other employees as the
Deputy Attorney General, upon rec-
ommendation of the Director, shall
from time to time direct.

() [Reserved]

(b) Appellate jurisdiction. Appeals may
be filed with the Board of Immigration
Appeals from the following:

(1) Decisions of Immigration Judges
in exclusion cases, as provided in 8 CFR
part 240, subpart D.

(2) Decisions of Immigration Judges
in deportation cases, as provided in 8
CFR part 1240, subpart E, except that
no appeal shall lie seeking review of a
length of a period of voluntary depar-
ture granted by an Immigration Judge
under section 244E of the Act as it ex-
isted prior to April 1, 1997.

(3) Decisions of Immigration Judges
in removal proceedings, as provided in
8 CFR part 1240, except that no appeal
shall lie seeking review of the length of
a period of voluntary departure grant-
ed by an immigration judge under sec-
tion 240B of the Act or part 240 of this
chapter.

(4) Decisions involving administra-
tive fines and penalties, including miti-
gation thereof, as provided in part 280
of this chapter.

(5) Decisions on petitions filed in ac-
cordance with section 204 of the act
(except petitions to accord preference
classifications under section 203(a)(3)
or section 203(a)(6) of the act, or a peti-
tion on behalf of a child described in
section 101(b)(1)(F) of the act), and de-
cisions on requests for revalidation and
decisions revoking the approval of such
petitions, in accordance with section
205 of the act, as provided in parts 204
and 205, respectively, of 8 CFR chapter
I or parts 1204 and 1205, respectively, of
this chapter.

(6) Decisions on applications for the
exercise of the discretionary authority
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contained in section 212(d)(3) of the act
as provided in part 1212 of this chapter.

(7) Determinations relating to bond,
parole, or detention of an alien as pro-
vided in 8 CFR part 1236, subpart A.

(8) Decisions of Immigration Judges
in rescission of adjustment of status
cases, as provided in part 1246 of this
chapter.

(9) Decisions of Immigration Judges
in asylum proceedings pursuant to
§1208.2(b) of this chapter.

(10) Decisions of Immigration Judges
relating to Temporary Protected Sta-
tus as provided in 8 CFR part 1244.

(11) [Reserved]

(12) Decisions of Immigration Judges
on applications for adjustment of sta-
tus referred on a Notice of Certifi-
cation (Form I-290C) to the Immigra-
tion Court in accordance with
§§1245.13(n)(2) and 1245.15(n)(3) of this
chapter or remanded to the Immigra-
tion Court in accordance with
§§1245.13(d)(2) and 1245.15(e)(2) of this
chapter.

(13) Decisions of adjudicating offi-
cials in practitioner disciplinary pro-
ceedings as provided in subpart G of
this part.

(14) Decisions of immigration judges
regarding custody of aliens subject to a
final order of removal made pursuant
to §1241.14 of this chapter.

(c) Jurisdiction by certification. The
Commissioner, or any other duly au-
thorized officer of the Service, any Im-
migration Judge, or the Board may in
any case arising under paragraph (b) of
this section certify such case to the
Board. The Board in its discretion may
review any such case by certification
without regard to the provisions of
§1003.7 if it determines that the parties
have already been given a fair oppor-
tunity to make representations before
the Board regarding the case, including
the opportunity request oral argument
and to submit a brief.

(d) Powers of the Board—(1) Generally.
The Board shall function as an appel-
late body charged with the review of
those administrative adjudications
under the Act that the Attorney Gen-
eral may by regulation assign to it.
The Board shall resolve the questions
before it in a manner that is timely,
impartial, and consistent with the Act
and regulations. In addition, the Board,
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through precedent decisions, shall pro-
vide clear and uniform guidance to the
Service, the immigration judges, and
the general public on the proper inter-
pretation and administration of the
Act and its implementing regulations.

(i) The Board shall be governed by
the provisions and limitations pre-
scribed by applicable law, regulations,
and procedures, and by decisions of the
Attorney General (through review of a
decision of the Board, by written order,
or by determination and ruling pursu-
ant to section 103 of the Act).

(ii) Subject to these governing stand-
ards, Board members shall exercise
their independent judgment and discre-
tion in considering and determining
the cases coming before the Board, and
a panel or Board member to whom a
case is assigned may take any action
consistent with their authorities under
the Act and the regulations as is appro-
priate and necessary for the disposition
of the case.

(2) Summary dismissal of appeals—(i)
Standards. A single Board member or
panel may summarily dismiss any ap-
peal or portion of any appeal in any
case in which:

(A) The party concerned fails to
specify the reasons for the appeal on
Form EOIR-26 or Form EOIR-29 (No-
tices of Appeal) or other document
filed therewith;

(B) The only reason for the appeal
specified by the party concerned in-
volves a finding of fact or a conclusion
of law that was conceded by that party
at a prior proceeding;

(C) The appeal is from an order that
granted the party concerned the relief
that had been requested;

(D) The Board is satisfied, from a re-
view of the record, that the appeal is
filed for an improper purpose, such as
to cause unnecessary delay, or that the
appeal lacks an arguable basis in fact
or in law unless the Board determines
that it is supported by a good faith ar-
gument for extension, modification, or
reversal of existing law;

(E) The party concerned indicates on
Form EOIR-26 or Form EOIR-29 that
he or she will file a brief or statement
in support of the appeal and, there-
after, does not file such brief or state-
ment, or reasonably explain his or her
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failure to do so, within the time set for
filing;

(F) The appeal does not fall within
the Board’s jurisdiction, or lies with
the Immigration Judge rather than the
Board;

(G) The appeal is untimely, or barred
by an affirmative waiver of the right of
appeal that is clear on the record; or

(H) The appeal fails to meet essential
statutory or regulatory requirements
or is expressly excluded by statute or
regulation.

(i1) Action by the Board. The Board’s
case management screening plan shall
promptly identify cases that are sub-
ject to summary dismissal pursuant to
this paragraph. An order dismissing
any appeal pursuant to this paragraph
(d)(2) shall constitute the final decision
of the Board.

(iii) Disciplinary consequences. The fil-
ing by an attorney or representative
accredited under §1292.2(d) of this chap-
ter of an appeal that is summarily dis-
missed under paragraph (d)(2)(i) of this
section may constitute frivolous be-
havior under §1003.102(j). Summary dis-
missal of an appeal under paragraph
(d)(2)(1) of this section does not limit
the other grounds and procedures for
disciplinary action against attorneys
or representatives.

(3) Scope of review. (i) The Board will
not engage in de novo review of findings
of fact determined by an immigration
judge. Facts determined by the immi-
gration judge, including findings as to
the credibility of testimony, shall be
reviewed only to determine whether
the findings of the immaigration judge
are clearly erroneous.

(ii) The Board may review questions
of law, discretion, and judgment and
all other issues in appeals from deci-
sions of immigration judges de novo.

(iii) The Board may review all ques-
tions arising in appeals from decisions
issued by Service officers de novo.

(iv) Except for taking administrative
notice of commonly known facts such
as current events or the contents of of-
ficial documents, the Board will not
engage in factfinding in the course of
deciding appeals. A party asserting
that the Board cannot properly resolve
an appeal without further factfinding
must file a motion for remand. If fur-
ther factfinding is needed in a par-
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ticular case, the Board may remand
the proceeding to the immigration
judge or, as appropriate, to the Service.

(4) Rules of practice. The Board shall
have authority, with the approval of
the Director, EOIR, to prescribe proce-
dures governing proceedings before it.

(6) Discipline of attorneys and rep-
resentatives. The Board shall determine
whether any organization or individual
desiring to represent aliens in immi-
gration proceedings meets the require-
ments as set forth in §1292.2 of this
chapter. It shall also determine wheth-
er any organization desiring represen-
tation is of a kind described in
§1001.1(j) of this chapter, and shall reg-
ulate the conduct of attorneys, rep-
resentatives of organizations, and oth-
ers who appear in a representative ca-
pacity before the Board or the Service
or any immigration judge.

(6) Identity, law enforcement, or secu-
rity investigations or examinations. (i)
The Board shall not issue a decision af-
firming or granting to an alien an im-
migration status, relief or protection
from removal, or other immigration
benefit, as provided in 8 CFR 1003.47(b),
that requires completion of identity,
law enforcement, or security investiga-
tions or examinations if:

(A) Identity, law enforcement, or se-
curity investigations or examinations
have not been completed during the
proceedings;

(B) DHS reports to the Board that
the results of prior identity, law en-
forcement, or security investigations
or examinations are no longer current
under the standards established by
DHS and must be updated; or

(C) Identity, law enforcement, or se-
curity investigations or examinations
have uncovered new information bear-
ing on the merits of the alien’s applica-
tion for relief.

(ii) Except as provided in paragraph
(d)(6)(iv) of this section, if identity, law
enforcement, or security investigations
or examinations have not been com-
pleted or DHS reports that the results
of prior investigations or examinations
are no longer current under the stand-
ards established by DHS, then the
Board will determine the best means to
facilitate the final disposition of the
case, as follows:
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(A) The Board may issue an order re-
manding the case to the immigration
judge with instructions to allow DHS
to complete or update the appropriate
identity, law enforcement, or security
investigations or examinations pursu-
ant to §1003.47; or

(B) The Board may provide notice to
both parties that in order to complete
adjudication of the appeal the case is
being placed on hold until such time as
all identity, law enforcement, or secu-
rity investigations or examinations are
completed or updated and the results
have been reported to the Board.

(iii) In any case placed on hold under
paragraph (d)(6)(ii)(B) of this section,
DHS shall report to the Board prompt-
ly when the identity, law enforcement,
or security investigations or examina-
tions have been completed or updated.
If DHS obtains relevant information as
a result of the identity, law enforce-
ment, or security investigations or ex-
aminations, or if the applicant fails to
comply with necessary procedures for
collecting biometrics or other bio-
graphical information, DHS may move
to remand the record to the immigra-
tion judge for consideration of wheth-
er, in view of the new information or
the alien’s failure to comply, the immi-
gration relief should be denied, either
on grounds of eligibility or, where ap-
plicable, as a matter of discretion.

(iv) The Board is not required to re-
mand or hold a case pursuant to para-
graph (d)(6)(ii) of this paragraph if the
Board decides to dismiss the respond-
ent’s appeal or deny the relief sought.

(v) The immigration relief described
in 8 CFR 1003.47(b) and granted by the
Board shall take effect as provided in 8
CFR 1003.47(i).

(7) Finality of decision. The decision of
the Board shall be final except in those
cases reviewed by the Attorney Gen-
eral in accordance with paragraph (h)
of this section. The Board may return a
case to the Service or an immigration
judge for such further action as may be
appropriate, without entering a final
decision on the merits of the case.

(e) Case management system. The
Chairman shall establish a case man-
agement system to screen all cases and
to manage the Board’s caseload. Unless
a case meets the standards for assign-
ment to a three-member panel under
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paragraph (e)(6) of this section, all
cases shall be assigned to a single
Board member for disposition. The
Chairman, under the supervision of the
Director, shall be responsible for the
success of the case management sys-
tem. The Chairman shall designate,
from time to time, a screening panel
comprising a sufficient number of
Board members who are authorized,
acting alone, to adjudicate appeals as
provided in this paragraph.

(1) Initial screening. All cases shall be
referred to the screening panel for re-
view. Appeals subject to summary dis-
missal as provided in paragraph (d)(2)
of this section should be promptly dis-
missed.

(2) Miscellaneous dispositions. A single
Board member may grant an unopposed
motion or a motion to withdraw an ap-
peal pending before the Board. In addi-
tion, a single Board member may adju-
dicate a Service motion to remand any
appeal from the decision of a Service
officer where the Service requests that
the matter be remanded to the Service
for further consideration of the appel-
lant’s arguments or evidence raised on
appeal; a case where remand is required
because of a defective or missing tran-
script; and other procedural or ministe-
rial issues as provided by the case man-
agement plan.

(3) Merits review. In any case that has
not been summarily dismissed, the case
management system shall arrange for
the prompt completion of the record of
proceedings and transcript, and the
issuance of a briefing schedule. A sin-
gle Board member assigned under the
case management system shall deter-
mine the appeal on the merits as pro-
vided in paragraph (e)(4) or (e)(5) of
this section, unless the Board member
determines that the case is appropriate
for review and decision by a three-
member panel under the standards of
paragraph (e)(6) of this section. The
Board member may summarily dismiss
an appeal after completion of the
record of proceeding.

(4) Affirmance without opinion. (i) The
Board member to whom a case is as-
signed shall affirm the decision of the
Service or the immigration judge,
without opinion, if the Board member
determines that the result reached in
the decision under review was correct;
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that any errors in the decision under
review were harmless or nonmaterial;
and that

(A) The issues on appeal are squarely
controlled by existing Board or federal
court precedent and do not involve the
application of precedent to a novel fac-
tual situation; or

(B) The factual and legal issues
raised on appeal are not so substantial
that the case warrants the issuance of
a written opinion in the case.

(ii) If the Board member determines
that the decision should be affirmed
without opinion, the Board shall issue
an order that reads as follows: ‘“‘The
Board affirms, without opinion, the re-
sult of the decision below. The decision
below is, therefore, the final agency de-
termination. See 8 CFR 3.1(e)(4).” An
order affirming without opinion, issued
under authority of this provision, shall
not include further explanation or rea-
soning. Such an order approves the re-
sult reached in the decision below; it
does not necessarily imply approval of
all of the reasoning of that decision,
but does signify the Board’s conclusion
that any errors in the decision of the
immigration judge or the Service were
harmless or nonmaterial.

(5) Other decisions on the merits by sin-
gle Board member. If the Board member
to whom an appeal is assigned deter-
mines, upon consideration of the mer-
its, that the decision is not appropriate
for affirmance without opinion, the
Board member shall issue a brief order
affirming, modifying, or remanding the
decision under review, unless the Board
member designates the case for deci-
sion by a three-member panel under
paragraph (e)(6) of this section under
the standards of the case management
plan. A single Board member may re-
verse the decision under review if such
reversal is plainly consistent with and
required by intervening Board or judi-
cial precedent, by an intervening Act
of Congress, or by an intervening final
regulation. A motion to reconsider or
to reopen a decision that was rendered
by a single Board member may be adju-
dicated by that Board member unless
the case is reassigned to a three-mem-
ber panel as provided under the stand-
ards of the case management plan.

(6) Panel decisions. Cases may only be
assigned for review by a three-member
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panel if the case presents one of these
circumstances:

(i) The need to settle inconsistencies
among the rulings of different immi-
gration judges;

(ii) The need to establish a precedent
construing the meaning of laws, regu-
lations, or procedures;

(iii) The need to review a decision by
an immigration judge or the Service
that is not in conformity with the law
or with applicable precedents;

(iv) The need to resolve a case or con-
troversy of major national import;

(v) The need to review a clearly erro-
neous factual determination by an im-
migration judge; or

(vi) The need to reverse the decision
of an immigration judge or the Service,
other than a reversal under
§1003.1(e)(5).

(7) Oral argument. When an appeal has
been taken, a request for oral argu-
ment if desired shall be included in the
Notice of Appeal. A three-member
panel or the Board en banc may hear
oral argument, as a matter of discre-
tion, at such date and time as is estab-
lished under the Board’s case manage-
ment plan. Oral argument shall be held
at the offices of the Board unless the
Deputy Attorney General or his des-
ignee authorizes oral argument to be
held elsewhere. The Service may be
represented before the Board by an offi-
cer of the Service designated by the
Service. No oral argument will be al-
lowed in a case that is assigned for dis-
position by a single Board member.

(8) Timeliness. As provided under the
case management system, the Board
shall promptly enter orders of sum-
mary dismissal, or other miscellaneous
dispositions, in appropriate cases. In
other cases, after completion of the
record on appeal, including any briefs,
motions, or other submissions on ap-
peal, the Board member or panel to
which the case is assigned shall issue a
decision on the merits as soon as prac-
ticable, with a priority for cases or cus-
tody appeals involving detained aliens.

(i) Except in exigent circumstances
as determined by the Chairman, or as
provided in paragraph (d)(6) of this sec-
tion, the Board shall dispose of all ap-
peals assigned to a single Board mem-
ber within 90 days of completion of the
record on appeal, or within 180 days
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after an appeal is assigned to a three-
member panel (including any addi-
tional opinion by a member of the
panel).

(ii) In exigent circumstances, the
Chairman may grant an extension in
particular cases of up to 60 days as a
matter of discretion. Except as pro-
vided in paragraph (e)(8)(iii) or (iv) of
this section, in those cases where the
panel is unable to issue a decision
within the established time limits, as
extended, the Chairman shall either as-
sign the case to himself or a Vice-
Chairman for final decision within 14
days or shall refer the case to the At-
torney General for decision. If a dis-
senting or concurring panel member
fails to complete his or her opinion by
the end of the extension period, the de-
cision of the majority will be issued
without the separate opinion.

(iii) In rare circumstances, when an
impending decision by the TUnited
States Supreme Court or a United
States Court of Appeals, or impending
Department regulatory amendments,
or an impending en banc Board decision
may substantially determine the out-
come of a case or group of cases pend-
ing before the Board, the Chairman
may hold the case or cases until such
decision is rendered, temporarily sus-
pending the time limits described in
this paragraph (e)(8).

(iv) For any case ready for adjudica-
tion as of September 25, 2002, and that
has not been completed within the es-
tablished time lines, the Chairman
may, as a matter of discretion, grant
an extension of up to 120 days.

(v) The Chairman shall notify the Di-
rector of EOIR and the Attorney Gen-
eral if a Board member consistently
fails to meet the assigned deadlines for
the disposition of appeals, or otherwise
fails to adhere to the standards of the
case management system. The Chair-
man shall also prepare a report assess-
ing the timeliness of the disposition of
cases by each Board member on an an-
nual basis.

(vi) The provisions of this paragraph
(e)(8) establishing time limits for the
adjudication of appeals reflect an in-
ternal management directive in favor
of timely dispositions, but do not affect
the validity of any decision issued by
the Board and do not, and shall not be
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interpreted to, create any substantive
or procedural rights enforceable before
any immigration judge or the Board, or
in any court of law or equity.

(f) Service of Board decisions. The deci-
sion of the Board shall be in writing
and copies thereof shall be transmitted
by the Board to the Service and a copy
shall be served upon the alien or party
affected as provided in part 292 of this
chapter.

(g) Decisions as precedents. Except as
Board decisions may be modified or
overruled by the Board or the Attorney
General, decisions of the Board, and de-
cisions of the Attorney General, shall
be binding on all officers and employ-
ees of the Department of Homeland Se-
curity or immigration judges in the ad-
ministration of the immigration laws
of the United States. By majority vote
of the permanent Board members, se-
lected decisions of the Board rendered
by a three-member panel or by the
Board en banc may be designated to
serve as precedents in all proceedings
involving the same issue or issues. Se-
lected decisions designated by the
Board, decisions of the Attorney Gen-
eral, and decisions of the Secretary of
Homeland Security to the extent au-
thorized in paragraph (i) of this sec-
tion, shall serve as precedents in all
proceedings involving the same issue or
issues.

(h) Referral of cases to the Attorney
General. (1) The Board shall refer to the
Attorney General for review of its deci-
sion all cases that:

(i) The Attorney General directs the
Board to refer to him.

(ii) The Chairman or a majority of
the Board believes should be referred to
the Attorney General for review.

(iii) The Secretary of Homeland Se-
curity, or specific officials of the De-
partment of Homeland Security des-
ignated by the Secretary with the con-
currence of the Attorney General, re-
fers to the Attorney General for re-
view.

(2) In any case the Attorney General
decides, the Attorney General’s deci-
sion shall be stated in writing and shall
be transmitted to the Board or Sec-
retary, as appropriate, for transmittal
and service as provided in paragraph (f)
of this section.
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(i) Publication of Secretary’s precedent
decisions. The Secretary of Homeland
Security, or specific officials of the De-
partment of Homeland Security des-
ignated by the Secretary with the con-
currence of the Attorney General, may
file with the Attorney General deci-
sions relating to the administration of
the immigration laws of the United
States for publication as precedent in
future proceedings, and, upon approval
of the Attorney General as to the law-
fulness of such decision, the Director of
the Executive Office for Immigration
Review shall cause such decisions to be
published in the same manner as deci-
sions of the Board and the Attorney
General.

(j) Continuation of jurisdiction and pro-
cedure. The jurisdiction of, and proce-
dures before, the Board of Immigration
Appeals in exclusion, deportation, re-
moval, rescission, asylum-only, and
any other proceedings, shall remain in
effect as in effect on February 28, 2003,
until the regulations in this chapter
are further modified by the Attorney
General. Where a decision of an officer
of the Immigration and Naturalization
Service was, before March 1, 2003, ap-
pealable to the Board or to an immi-
gration judge, or an application denied
could be renewed in proceedings before
an immigration judge, the same au-
thority and procedures shall be fol-
lowed until further modified by the At-
torney General.

[23 FR 9117, Nov. 26, 1958. Redesignated at 68
FR 9830, Feb. 28, 2003. Amended at 80 FR
31463, June 3, 2015]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §1003.1, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§1003.2 Reopening or reconsideration
before the Board of Immigration
Appeals.

(a) General. The Board may at any
time reopen or reconsider on its own
motion any case in which it has ren-
dered a decision. A request to reopen or
reconsider any case in which a decision
has been made by the Board, which re-
quest is made by the Service, or by the
party affected by the decision, must be
in the form of a written motion to the
Board. The decision to grant or deny a
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motion to reopen or reconsider is with-
in the discretion of the Board, subject
to the restrictions of this section. The
Board has discretion to deny a motion
to reopen even if the party moving has
made out a prima facie case for relief.

(b) Motion to reconsider. (1) A motion
to reconsider shall state the reasons
for the motion by specifying the errors
of fact or law in the prior Board deci-
sion and shall be supported by perti-
nent authority. A motion to reconsider
a decision rendered by an Immigration
Judge or Service officer that is pending
when an appeal is filed with the Board,
or that is filed subsequent to the filing
with the Board of an appeal from the
decision sought to be reconsidered,
may be deemed a motion to remand the
decision for further proceedings before
the Immigration Judge or the Service
officer from whose decision the appeal
was taken. Such motion may be con-
solidated with, and considered by the
Board in connection with the appeal to
the Board.

(2) A motion to reconsider a decision
must be filed with the Board within 30
days after the mailing of the Board de-
cision or on or before July 31, 1996,
whichever is later. A party may file
only one motion to reconsider any
given decision and may not seek recon-
sideration of a decision denying a pre-
vious motion to reconsider. In removal
proceedings pursuant to section 240 of
the Act, an alien may file only one mo-
tion to reconsider a decision that the
alien is removable from the United
States.

(3) A motion to reconsider based sole-
ly on an argument that the case should
not have been affirmed without opinion
by a single Board Member, or by a
three-Member panel, is barred.

(c) Motion to reopen. (1) A motion to
reopen proceedings shall state the new
facts that will be proven at a hearing
to be held if the motion is granted and
shall be supported by affidavits or
other evidentiary material. A motion
to reopen proceedings for the purpose
of submitting an application for relief
must be accompanied by the appro-
priate application for relief and all sup-
porting documentation. A motion to
reopen proceedings shall not be granted
unless it appears to the Board that evi-
dence sought to be offered is material

820



Executive Office for Immigration Review, Justice

and was not available and could not
have been discovered or presented at
the former hearing; nor shall any mo-
tion to reopen for the purpose of afford-
ing the alien an opportunity to apply
for any form of discretionary relief be
granted if it appears that the alien’s
right to apply for such relief was fully
explained to him or her and an oppor-
tunity to apply therefore was afforded
at the former hearing, unless the relief
is sought on the basis of circumstances
that have arisen subsequent to the
hearing. Subject to the other require-
ments and restrictions of this section,
and notwithstanding the provisions in
§1001.1(p) of this chapter, a motion to
reopen proceedings for consideration or
further consideration of an application
for relief under section 212(c) of the Act
(8 U.S.C. 1182(c)) may be granted if the
alien demonstrates that he or she was
statutorily eligible for such relief prior
to the entry of the administratively
final order of deportation.

(2) Except as provided in paragraph
(c)(3) of this section, a party may file
only one motion to reopen deportation
or exclusion proceedings (whether be-
fore the Board or the Immigration
Judge) and that motion must be filed
no later than 90 days after the date on
which the final administrative decision
was rendered in the proceeding sought
to be reopened, or on or before Sep-
tember 30, 1996, whichever is later. Ex-
cept as provided in paragraph (c)(3) of
this section, an alien may file only one
motion to reopen removal proceedings
(whether before the Board or the Immi-
gration Judge) and that motion must
be filed no later than 90 days after the
date on which the final administrative
decision was rendered in the proceeding
sought to be reopened.

(3) In removal proceedings pursuant
to section 240 of the Act, the time limi-
tation set forth in paragraph (c)(2) of
this section shall not apply to a motion
to reopen filed pursuant to the provi-
sions of §1003.23(b)(4)(ii). The time and
numerical limitations set forth in
paragraph (c)(2) of this section shall
not apply to a motion to reopen pro-
ceedings:

(i) Filed pursuant to the provisions of
§1003.23(b)(4)(iii)(A)(1) or
§1003.23(b)(4)(ii1)(A)(2);
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(ii) To apply or reapply for asylum or
withholding of deportation based on
changed circumstances arising in the
country of nationality or in the coun-
try to which deportation has been or-
dered, if such evidence is material and
was not available and could not have
been discovered or presented at the
previous hearing;

(iii) Agreed upon by all parties and
jointly filed. Notwithstanding such
agreement, the parties may contest the
issues in a reopened proceeding; or

(iv) Filed by the Service in exclusion
or deportation proceedings when the
basis of the motion is fraud in the
original proceeding or a crime that
would support termination of asylum
in accordance with §1208.22(f) of this
chapter.

(4) A motion to reopen a decision ren-
dered by an Immigration Judge or
Service officer that is pending when an
appeal is filed, or that is filed while an
appeal is pending before the Board,
may be deemed a motion to remand for
further proceedings before the Immi-
gration Judge or the Service officer
from whose decision the appeal was
taken. Such motion may be consoli-
dated with, and considered by the
Board in connection with, the appeal to
the Board.

(d) Departure, deportation, or removal.
A motion to reopen or a motion to re-
consider shall not be made by or on be-
half of a person who is the subject of
exclusion, deportation, or removal pro-
ceedings subsequent to his or her de-
parture from the United States. Any
departure from the United States, in-
cluding the deportation or removal of a
person who is the subject of exclusion,
deportation, or removal proceedings,
occurring after the filing of a motion
to reopen or a motion to reconsider,
shall constitute a withdrawal of such
motion.

(e) Judicial proceedings. Motions to re-
open or reconsider shall state whether
the validity of the exclusion, deporta-
tion, or removal order has been or is
the subject of any judicial proceeding
and, if so, the nature and date thereof,
the court in which such proceeding
took place or is pending, and its result
or status. In any case in which an ex-
clusion, deportation, or removal order
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is in effect, any motion to reopen or re-
consider such order shall include a
statement by or on behalf of the mov-
ing party declaring whether the subject
of the order is also the subject of any
pending criminal proceeding under the
Act, and, if so, the current status of
that proceeding. If a motion to reopen
or reconsider seeks discretionary re-
lief, the motion shall include a state-
ment by or on behalf of the moving
party declaring whether the alien for
whose relief the motion is being filed is
subject to any pending criminal pros-
ecution and, if so, the nature and cur-
rent status of that prosecution.

(f) Stay of deportation. Except where a
motion is filed pursuant to the provi-
sions of §§1003.23(b)(4)(ii) and
1003.23(b)(4)(iii)(A), the filing of a mo-
tion to reopen or a motion to recon-
sider shall not stay the execution of
any decision made in the case. Execu-
tion of such decision shall proceed un-
less a stay of execution is specifically
granted by the Board, the Immigration
Judge, or an authorized officer of the
Service.

(g) Filing procedures—(1) English lan-
guage, entry of appearance, and proof of
service requirements. A motion and any
submission made in conjunction with a
motion must be in English or accom-
panied by a certified English trans-
lation. If the moving party, other than
the Service, is represented, Form
EOIR-27, Notice of Entry of Appear-
ance as Attorney or Representative Be-
fore the Board, must be filed with the
motion. In all cases, the motion shall
include proof of service on the opposing
party of the motion and all attach-
ments. If the moving party is not the
Service, service of the motion shall be
made upon the Office of the District
Counsel for the district in which the
case was completed before the Immi-
gration Judge.

(2) Distribution of motion papers. (i) A
motion to reopen or motion to recon-
sider a decision of the Board pertaining
to proceedings before an Immigration
Judge shall be filed directly with the
Board. Such motion must be accom-
panied by a check, money order, or fee
waiver request in satisfaction of the fee
requirements of §1003.8. The record of
proceeding pertaining to such a motion
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shall be forwarded to the Board upon
the request or order of the Board.

(ii) A motion to reopen or a motion
to reconsider a decision of the Board
pertaining to a matter initially adju-
dicated by an officer of the Service
shall be filed with the officer of the
Service having administrative control
over the record of proceeding.

(iii) If the motion is made by the
Service in proceedings in which the
Service has administrative control
over the record of proceedings, the
record of proceedings in the case and
the motion shall be filed directly with
the Board. If such motion is filed di-
rectly with an office of the Service, the
entire record of proceeding shall be for-
warded to the Board by the Service of-
ficer promptly upon receipt of the
briefs of the parties, or upon expiration
of the time allowed for the submission
of such briefs.

(3) Briefs and response. The moving
party may file a brief if it is included
with the motion. If the motion is filed
directly with the Board pursuant to
paragraph (g)(2)(i) of this section, the
opposing party shall have 13 days from
the date of service of the motion to file
a brief in opposition to the motion di-
rectly with the Board. If the motion is
filed with an office of the Service pur-
suant to paragraph (g)(2)(ii) of this sec-
tion, the opposing party shall have 13
days from the date of filing of the mo-
tion to file a brief in opposition to the
motion directly with the office of the
Service. In all cases, briefs and any
other filings made in conjunction with
a motion shall include proof of service
on the opposing party. The Board, in
its discretion, may extend the time
within which such brief is to be sub-
mitted and may authorize the filing of
a brief directly with the Board. A mo-
tion shall be deemed unopposed unless
a timely response is made. The Board
may, in its discretion, consider a brief
filed out of time.

(h) Oral argument. A request for oral
argument, if desired, shall be incor-
porated in the motion to reopen or re-
consider. The Board, in its discretion,
may grant or deny requests for oral ar-
gument.

(i) Ruling on motion. Rulings upon
motions to reopen or motions to recon-
sider shall be by written order. Any
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motion for reconsideration or reopen-
ing of a decision issued by a single
Board member will be referred to the
screening panel for disposition by a
single Board member, unless the
screening panel member determines, in
the exercise of judgment, that the mo-
tion for reconsideration or reopening
should be assigned to a three-member
panel under the standards of
§1003.1(e)(6). If the order directs a re-
opening and further proceedings are
necessary, the record shall be returned
to the Immigration Court or the officer
of the Service having administrative
control over the place where the re-
opened proceedings are to be con-
ducted. If the motion to reconsider is
granted, the decision upon such recon-
sideration shall affirm, modify, or re-
verse the original decision made in the
case.

[61 FR 18904, Apr. 29, 1996; 61 FR 32924, June
26, 1996, as amended at 62 FR 10330, Mar. 6,
1997; 64 FR 56142, Oct. 18, 1999; 67 FR 54904,
Aug. 26, 2002]

§1003.3 Notice of appeal.

(a) Filing—(1) Appeal from decision of
an immigration judge. A party affected
by a decision of an immigration judge
which may be appealed to the Board
under this chapter shall be given notice
of the opportunity for filing an appeal.
An appeal from a decision of an immi-
gration judge shall be taken by filing a
Notice of Appeal from a Decision of an
Immigration Judge (Form EOIR-26) di-
rectly with the Board, within the time
specified in §1003.38. The appealing par-
ties are only those parties who are cov-
ered by the decision of an immigration
judge and who are specifically named
on the Notice of Appeal. The appeal
must reflect proof of service of a copy
of the appeal and all attachments on
the opposing party. An appeal is not
properly filed unless it is received at
the Board, along with all required doc-
uments, fees or fee waiver requests,
and proof of service, within the time
specified in the governing sections of
this chapter. A Notice of Appeal may
not be filed by any party who has
waived appeal pursuant to §1003.39.

(2) Appeal from decision of a Service of-
ficer. A party affected by a decision of
a Service officer that may be appealed
to the Board under this chapter shall

§1003.3

be given notice of the opportunity to
file an appeal. An appeal from a deci-
sion of a Service officer shall be taken
by filing a Notice of Appeal to the
Board of Immigration Appeals from a
Decision of an INS Officer (Form
EOIR-29) directly with the office of the
Service having administrative control
over the record of proceeding within 30
days of the service of the decision
being appealed. An appeal is not prop-
erly filed until it is received at the ap-
propriate office of the Service, to-
gether with all required documents,
and the fee provisions of §1003.8 are
satisfied.

(3) General requirements for all appeals.
The appeal must be accompanied by a
check, money order, or fee waiver re-
quest in satisfaction of the fee require-
ments of §1003.8. If the respondent or
applicant is represented, a Notice of
Entry of Appearance as Attorney or
Representative Before the Board (Form
EOIR-27) must be filed with the Notice
of Appeal. The appeal and all attach-
ments must be in English or accom-
panied by a certified English trans-
lation.

(b) Statement of the basis of appeal.
The party taking the appeal must iden-
tify the reasons for the appeal in the
Notice of Appeal (Form EOIR-26 or
Form EOIR-29) or in any attachments
thereto, in order to avoid summary dis-
missal pursuant to §1003.1(d)(2)(i). The
statement must specifically identify
the findings of fact, the conclusions of
law, or both, that are being challenged.
If a question of law is presented, sup-
porting authority must be cited. If the
dispute is over the findings of fact, the
specific facts contested must be identi-
fied. Where the appeal concerns discre-
tionary relief, the appellant must state
whether the alleged error relates to
statutory grounds of eligibility or to
the exercise of discretion and must
identify the specific factual and legal
finding or findings that are being chal-
lenged. The appellant must also indi-
cate in the Notice of Appeal (Form
EOIR-26 or Form EOIR-29) whether he
or she desires oral argument before the
Board and whether he or she will be fil-
ing a separate written brief or state-
ment in support of the appeal. An ap-
pellant who asserts that the appeal
may warrant review by a three-member
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panel under the standards of
§1003.1(e)(6) may identify in the Notice
of Appeal the specific factual or legal
basis for that contention.

(c) Briefs—(1) Appeal from decision of
an immigration judge. Briefs in support
of or in opposition to an appeal from a
decision of an immigration judge shall
be filed directly with the Board. In
those cases that are transcribed, the
briefing schedule shall be set by the
Board after the transcript is available.
In cases involving aliens in custody,
the parties shall be provided 21 days in
which to file simultaneous briefs unless
a shorter period is specified by the
Board, and reply briefs shall be per-
mitted only by leave of the Board. In
cases involving aliens who are not in
custody, the appellant shall be pro-
vided 21 days in which to file a brief,
unless a shorter period is specified by
the Board. The appellee shall have the
same period of time in which to file a
reply brief that was initially granted
to the appellant to file his or her brief.
The time to file a reply brief com-
mences from the date upon which the
appellant’s brief was due, as originally
set or extended by the Board. The
Board, upon written motion, may ex-
tend the period for filing a brief or a
reply brief for up to 90 days for good
cause shown. In its discretion, the
Board may consider a brief that has
been filed out of time. All briefs, fil-
ings, and motions filed in conjunction
with an appeal shall include proof of
service on the opposing party.

(2) Appeal from decision of a Service of-
ficer. Briefs in support of or in opposi-
tion to an appeal from a decision of a
Service officer shall be filed directly
with the office of the Service having
administrative control over the file.
The alien and the Service shall be pro-
vided 21 days in which to file a brief,
unless a shorter period is specified by
the Service officer from whose decision
the appeal is taken, and reply briefs
shall be permitted only by leave of the
Board. Upon written request of the
alien, the Service officer from whose
decision the appeal is taken or the
Board may extend the period for filing
a brief for good cause shown. The
Board may authorize the filing of briefs
directly with the Board. In its discre-
tion, the Board may consider a brief
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that has been filed out of time. All
briefs and other documents filed in
conjunction with an appeal, unless
filed by an alien directly with a Serv-
ice office, shall include proof of service
on the opposing party.

(d) Effect of certification. The certifi-
cation of a case, as provided in this
part, shall not relieve the party af-
fected from compliance with the provi-
sions of this section in the event that
he or she is entitled and desires to ap-
peal from an initial decision, nor shall
it serve to extend the time specified in
the applicable parts of this chapter for
the taking of an appeal.

(e) Effect of departure from the United
States. Departure from the United
States of a person who is the subject of
deportation proceedings, prior to the
taking of an appeal from a decision in
his or her case, shall constitute a waiv-
er of his or her right to appeal.

(f) Application on effective date. All
cases and motions pending on Sep-
tember 25, 2002, shall be adjudicated ac-
cording to the rules in effect on or
after that date, except that
§1003.1(d)(3)(i) shall not apply to ap-
peals filed before September 25, 2002. A
party to an appeal or motion pending
on August 26, 2002, may, until Sep-
tember 25, 2002, or the expiration of
any briefing schedule set by the Board,
whichever is later, submit a brief or
statement limited to explaining why
the appeal or motion does or does not
meet the criteria for three-member re-
view under §1003.1(e)(6).

[61 FR 18906, Apr. 29, 1996, as amended at 66
FR 6445, Jan. 22, 2001; 67 FR 54904, Aug. 26,
2002]

§1003.4 Withdrawal of appeal.

In any case in which an appeal has
been taken, the party taking the ap-
peal may file a written withdrawal
thereof with the office at which the no-
tice of appeal was filed. If the record in
the case has not been forwarded to the
Board on appeal in accordance with
§1003.5, the decision made in the case
shall be final to the same extent as if
no appeal had been taken. If the record
has been forwarded on appeal, the with-
drawal of the appeal shall be forwarded
to the Board and, if no decision in the
case has been made on the appeal, the
record shall be returned and the initial
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decision shall be final to the same ex-
tent as if no appeal had been taken. If
a decision on the appeal has been made
by the Board in the case, further action
shall be taken in accordance therewith.
Departure from the United States of a
person who is the subject of deporta-
tion proceedings subsequent to the tak-
ing of an appeal, but prior to a decision
thereon, shall constitute a withdrawal
of the appeal, and the initial decision
in the case shall be final to the same
extent as though no appeal had been
taken. Departure from the TUnited
States of a person who is the subject of
deportation or removal proceedings,
except for arriving aliens as defined in
§1001.1(q) of this chapter, subsequent to
the taking of an appeal, but prior to a
decision thereon, shall constitute a
withdrawal of the appeal, and the ini-
tial decision in the case shall be final
to the same extent as though no appeal
had been taken.

[61 FR 18907, Apr. 29, 1996, as amended at 62
FR 10331, Mar. 6, 1997]

§1003.5 Forwarding of record on ap-
peal.

(a) Appeal from decision of an immigra-
tion judge. If an appeal is taken from a
decision of an immigration judge, the
record of proceeding shall be forwarded
to the Board upon the request or the
order of the Board. Where transcription
of an oral decision is required, the im-
migration judge shall review the tran-
script and approve the decision within
14 days of receipt, or within 7 days
after the immigration judge returns to
his or her duty station if the immigra-
tion judge was on leave or detailed to
another location. The Chairman and
the Chief Immigration Judge shall de-
termine the most effective and expedi-
tious way to transcribe proceedings be-
fore the immigration judges, and take
such steps as necessary to reduce the
time required to produce transcripts of
those proceedings and improve their
quality.

(b) Appeal from decision of a Service of-
ficer. If an appeal is taken from a deci-
sion of a Service officer, the record of
proceeding shall be forwarded to the
Board by the Service officer promptly
upon receipt of the briefs of the par-
ties, or upon expiration of the time al-
lowed for the submission of such briefs.

§1003.6

A Service officer need not forward such
an appeal to the Board, but may reopen
and reconsider any decision made by
the officer if the new decision will
grant the benefit that has been re-
quested in the appeal. The new decision
must be served on the appealing party
within 45 days of receipt of any briefs
or upon expiration of the time allowed
for the submission of any briefs. If the
new decision is not served within these
time limits or the appealing party does
not agree that the new decision dis-
poses of the matter, the record of pro-
ceeding shall be immediately for-
warded to the Board.

[61 FR 18907, Apr. 29, 1996, as amended at 67
FR 54905, Aug. 26, 2002]

§1003.6 Stay of execution of decision.

(a) Except as provided under §236.1 of
this chapter, §1003.19(i), and paragraph
(b) of this section, the decision in any
proceeding under this chapter from
which an appeal to the Board may be
taken shall not be executed during the
time allowed for the filing of an appeal
unless a waiver of the right to appeal is
filed, nor shall such decision be exe-
cuted while an appeal is pending or
while a case is before the Board by way
of certification.

(b) The provisions of paragraph (a) of
this section shall not apply to an order
of an Immigration Judge under §1003.23
or §242.22 of 8 CFR chapter I denying a
motion to reopen or reconsider or to
stay deportation, except where such
order expressly grants a stay or where
the motion was filed pursuant to the
provisions of §1003.23(b)(4)(iii). The
Board may, in its discretion, stay de-
portation while an appeal is pending
from any such order if no stay has been
granted by the Immigration Judge or a
Service officer.

(c) The following procedures shall be
applicable with respect to custody ap-
peals in which DHS has invoked an
automatic stay pursuant to 8 CFR
1003.19(1)(2).

(1) The stay shall lapse if DHS fails
to file a notice of appeal with the
Board within ten business days of the
issuance of the order of the immigra-
tion judge. DHS should identify the ap-
peal as an automatic stay case. To pre-
serve the automatic stay, the attorney
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for DHS shall file with the notice of ap-
peal a certification by a senior legal of-
ficial that—

(i) The official has approved the fil-
ing of the notice of appeal according to
review procedures established by DHS;
and

(ii) The official is satisfied that the
contentions justifying the continued
detention of the alien have evidentiary
support, and the legal arguments are
warranted by existing law or by a non-
frivolous argument for the extension,
modification, or reversal of existing
precedent or the establishment of new
precedent.

(2) The immigration judge shall pre-
pare a written decision explaining the
custody determination within five
business days after the immigration
judge is advised that DHS has filed a
notice of appeal, or, with the approval
of the Board in exigent circumstances,
as soon as practicable thereafter (not
to exceed five additional business
days). The immigration court shall pre-
pare and submit the record of pro-
ceedings without delay.

(3) The Board will track the progress
of each custody appeal which is subject
to an automatic stay in order to avoid
unnecessary delays in completing the
record for decision. Each order issued
by the Board should identify the appeal
as an automatic stay case. The Board
shall notify the parties in a timely
manner of the date the automatic stay
is scheduled to expire.

(4) If the Board has not acted on the
custody appeal, the automatic stay
shall lapse 90 days after the filing of
the notice of appeal. However, if the
Board grants a motion by the alien for
an enlargement of the 21-day briefing
schedule provided in §1003.3(c), the
Board’s order shall also toll the 90-day
period of the automatic stay for the
same number of days.

(5) DHS may seek a discretionary
stay pursuant to 8 CFR 1003.19(1)(1) to
stay the immigration judge’s order in
the event the Board does not issue a
decision on the custody appeal within
the period of the automatic stay. DHS
may submit a motion for discretionary
stay at any time after the filing of its
notice of appeal of the custody deci-
sion, and at a reasonable time before
the expiration of the period of the
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automatic stay, and the motion may
incorporate by reference the arguments
presented in its brief in support of the
need for continued detention of the
alien during the pendency of the re-
moval proceedings. If DHS has sub-
mitted such a motion and the Board is
unable to resolve the custody appeal
within the period of the automatic
stay, the Board will issue an order
granting or denying a motion for dis-
cretionary stay pending its decision on
the custody appeal. The Board shall
issue guidance to ensure prompt adju-
dication of motions for discretionary
stays. If the Board fails to adjudicate a
previously-filed stay motion by the end
of the 90-day period, the stay will re-
main in effect (but not more than 30
days) during the time it takes for the
Board to decide whether or not to
grant a discretionary stay.

(d) If the Board authorizes an alien’s
release (on bond or otherwise), denies a
motion for discretionary stay, or fails
to act on such a motion before the
automatic stay period expires, the
alien’s release shall be automatically
stayed for five business days. If, within
that five-day period, the Secretary of
Homeland Security or other designated
official refers the custody case to the
Attorney General pursuant to 8 CFR
1003.1(h)(1), the alien’s release shall
continue to be stayed pending the At-
torney General’s consideration of the
case. The automatic stay will expire 15
business days after the case is referred
to the Attorney General. DHS may
submit a motion and proposed order for
a discretionary stay in connection with
referring the case to the Attorney Gen-
eral. For purposes of this paragraph
and 8 CFR 1003.1(h)(1), decisions of the
Board shall include those cases where
the Board fails to act on a motion for
discretionary stay. The Attorney Gen-
eral may order a discretionary stay
pending the disposition of any custody
case by the Attorney General or by the
Board.

[61 FR 18907, Apr. 29, 1996; 61 FR 21065, May 9,
1996, as amended at 63 FR 27448, May 19, 1998;
71 FR 57884, Oct. 2, 2006]

§1003.7 Notice of certification.

Whenever, in accordance with the
provisions of §1003.1(c), a case is cer-
tified to the Board, the alien or other
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party affected shall be given notice of
certification. An Immigration Judge or
Service officer may certify a case only
after an initial decision has been made
and before an appeal has been taken. If
it is known at the time the initial deci-
sion is rendered that the case will be
certified, the notice of certification
shall be included in such decision and
no further notice of certification shall
be required. If it is not known until
after the initial decision is rendered
that the case will be certified, the of-
fice of the Service or the Immigration
Court having administrative control
over the record of proceeding shall
cause a Notice of Certification to be
served upon the parties. In either case,
the notice shall inform the parties that
the case is required to be certified to
the Board and that they have the right
to make representations before the
Board, including the making of a re-
quest for oral argument and the sub-
mission of a brief. If either party de-
sires to submit a brief, it shall be sub-
mitted to the office of the Service or
the Immigration Court having adminis-
trative control over the record of pro-
ceeding for transmittal to the Board
within the time prescribed in §1003.3(c).
The case shall be certified and for-
warded to the Board by the office of
the Service or Immigration Court hav-
ing administrative jurisdiction over
the case upon receipt of the brief, or
upon the expiration of the time within
which the brief may be submitted, or
upon receipt of a written waiver of the
right to submit a brief. The Board in
its discretion may elect to accept for
review or not accept for review any
such certified case. If the Board de-
clines to accept a certified case for re-
view, the underlying decision shall be-
come final on the date the Board de-
clined to accept the case.

[61 FR 18907, Apr. 29, 1996]

§1003.8 Fees before the Board.

(a) Appeals and motions before the
Board—(1) When a fee is required. Except
as provided in paragraph (a)(2) of this
section, a filing fee prescribed in 8 CFR
1103.7, or a fee waiver request pursuant
to paragraph (a)(3) of this section, is
required in connection with the filing
of an appeal, a motion to reopen, or a
motion to reconsider before the Board.

§1003.8

(2) When a fee is not required. A filing
fee is not required in the following in-
stances:

(1) A custody bond appeal filed pursu-
ant to §1003.1(b)(7);

(ii) A motion to reopen that is based
exclusively on an application for relief
that does not require a fee;

(iii) A motion to reconsider that is
based exclusively on a prior applica-
tion for relief that did not require a
fee;

(iv) A motion filed while an appeal, a
motion to reopen, or a motion to re-
consider is already pending before the
Board;

(v) A motion requesting only a stay
of removal, deportation, or exclusion;

(vi) Any appeal or motion filed by the
Department of Homeland Security;

(vii) A motion that is agreed upon by
all parties and is jointly filed; or

(viii) An appeal or motion filed under
a law, regulation, or directive that spe-
cifically does not require a filing fee.

(3) When a fee may be waived. The
Board has the discretion to waive a fee
for an appeal, motion to reconsider, or
motion to reopen upon a showing that
the filing party is unable to pay the
fee. Fee waivers shall be requested
through the filing of a Fee Waiver Re-
quest (Form EOIR-26A), including the
declaration to be signed under penalty
of perjury substantiating the filing
party’s inability to pay the fee. The fee
waiver request shall be filed along with
the Notice of Appeal or the motion. If
the fee waiver request does not estab-
lish the inability to pay the required
fee, the appeal or motion will not be
deemed properly filed.

(4) Method of payment. When a fee is
required for an appeal or motion, the
fee shall accompany the appeal or mo-
tion.

(i) In general. Except as provided in
paragraph (a)(4)(ii) of this section, the
fee for filing an appeal or motion with
the Board shall be paid by check,
money order, or electronic payment in
a manner and form authorized by the
Executive Office for Immigration Re-
view. When paid by check or money
order, the fee shall be payable to the
“United States Department of Jus-
tice,” drawn on a bank or other insti-
tution that is located within the
United States, and payable in United
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States currency. The check or money
order shall bear the full name and alien
registration number of the alien. A
payment that is uncollectible does not
satisfy a fee requirement.

(ii) Appeals from Department of Home-
land Security decisions. The fee for filing
an appeal, within the jurisdiction of
the Board, from the decision of a De-
partment of Homeland Security officer
shall be paid to the Department of
Homeland Security in accordance with
8 CFR 103.7(a).

(b) Applications for relief. Fees for ap-
plications for relief are not collected
by the Board, but instead are paid to
the Department of Homeland Security
in accordance with 8 CFR 103.7. When a
motion before the Board is based upon
an application for relief, only the fee
for the motion to reopen shall be paid
to the Board, and payment of the fee
for the application for relief shall not
accompany the motion. If the motion
is granted and proceedings are re-
manded to the immigration judge, the
application fee shall be paid in the
manner specified in 8 CFR 1003.24(c)(1).

[69 FR 44906, July 28, 2004]

Subpart B—Office of the Chief
Immigration Judge

SOURCE: 62 FR 10331, Mar. 6, 1997, unless
otherwise noted.

§1003.9 Office of the Chief Immigra-
tion Judge.

(a) Organization. Within the Execu-
tive Office for Immigration Review,
there shall be an Office of the Chief Im-
migration Judge (OCIJ), consisting of
the Chief Immigration Judge, the im-
migration judges, and such other staff
as the Director deems necessary. The
Attorney General shall appoint the
Chief Immigration Judge. The Director
may designate immigration judges to
serve as Deputy and Assistant Chief
Immigration Judges as may be nec-
essary to assist the Chief Immigration
Judge in the management of the OCIJ.

(b) Powers of the Chief Immigration
Judge. Subject to the supervision of the
Director, the Chief Immigration Judge
shall be responsible for the supervision,
direction, and scheduling of the immi-
gration judges in the conduct of the

8 CFR Ch. V (1-1-16 Edition)

hearings and duties assigned to them.
The Chief Immigration Judge shall
have the authority to:

(1) Issue operational instructions and
policy, including procedural instruc-
tions regarding the implementation of
new statutory or regulatory authori-
ties;

(2) Provide for appropriate training
of the immigration judges and other
OCI1J staff on the conduct of their pow-
ers and duties;

(3) Direct the conduct of all employ-
ees assigned to OCIJ to ensure the effi-
cient disposition of all pending cases,
including the power, in his discretion,
to set priorities or time frames for the
resolution of cases, to direct that the
adjudication of certain cases be de-
ferred, to regulate the assignment of
immigration judges to cases, and oth-
erwise to manage the docket of mat-
ters to be decided by the immigration
judges;

(4) Evaluate the performance of the
Immigration Courts and other OCIJ ac-
tivities by making appropriate reports
and inspections, and take corrective
action where needed;

(5) Adjudicate cases as an immigra-
tion judge; and

(6) Exercise such other authorities as
the Director may provide.

(c) Limit on the Authority of the Chief
Immigration Judge. The Chief Immigra-
tion Judge shall have no authority to
direct the result of an adjudication as-
signed to another immigration judge,
provided, however, that nothing in this
part shall be construed to limit the au-
thority of the Chief Immigration Judge
in paragraph (b) of this section.

(d) Immigration Court. The term Im-
migration Court shall refer to the local
sites of the OCIJ where proceedings are
held before immigration judges and
where the records of those proceedings
are created and maintained.

[72 FR 53677, Sept. 20, 2007]

§1003.10 Immigration judges.

(a) Appointment. The immigration
judges are attorneys whom the Attor-
ney General appoints as administrative
judges within the Office of the Chief
Immigration Judge to conduct speci-
fied classes of proceedings, including
hearings under section 240 of the Act.
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Immigration judges shall act as the At-
torney General’s delegates in the cases
that come before them.

(b) Powers and duties. In conducting
hearings under section 240 of the Act
and such other proceedings the Attor-
ney General may assign to them, immi-
gration judges shall exercise the pow-
ers and duties delegated to them by the
Act and by the Attorney General
through regulation. In deciding the in-
dividual cases before them, and subject
to the applicable governing standards,
immigration judges shall exercise their
independent judgment and discretion
and may take any action consistent
with their authorities under the Act
and regulations that is appropriate and
necessary for the disposition of such
cases. Immigration judges shall admin-
ister oaths, receive evidence, and inter-
rogate, examine, and cross-examine
aliens and any witnesses. Subject to
§§1003.35 and 1287.4 of this chapter, they
may issue administrative subpoenas for
the attendance of witnesses and the
presentation of evidence. In all cases,
immigration judges shall seek to re-
solve the questions before them in a
timely and impartial manner con-
sistent with the Act and regulations.

(c) Review. Decisions of immigration
judges are subject to review by the
Board of Immigration Appeals in any
case in which the Board has jurisdic-
tion as provided in 8 CFR 1003.1.

(d) Governing standards. Immigration
judges shall be governed by the provi-
sions and limitations prescribed by the
Act and this chapter, by the decisions
of the Board, and by the Attorney Gen-
eral (through review of a decision of
the Board, by written order, or by de-
termination and ruling pursuant to
section 103 of the Act).

(e) Temporary immigration judges. (1)
Designation. The Director is authorized
to designate or select temporary immi-
gration judges as provided in this para-
graph (e).

(i) The Director may designate or se-
lect, with the approval of the Attorney
General, former Board members,
former immigration judges, adminis-
trative law judges employed within or
retired from EOIR, and administrative
law judges from other Executive
Branch agencies to serve as temporary
immigration judges for renewable
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terms not to exceed six months. Ad-
ministrative law judges from other Ex-
ecutive Branch agencies must have the
consent of their agencies to be des-
ignated as temporary immigration
judges.

(ii) In addition, the Director may des-
ignate, with the approval of the Attor-
ney General, Department of Justice at-
torneys with at least 10 years of legal
experience in the field of immigration
law to serve as temporary immigration
judges for renewable terms not to ex-
ceed six months.

(2) Authority. A temporary immigra-
tion judge shall have the authority of
an immigration judge to adjudicate as-
signed cases and administer immaigra-
tion court matters, as provided in the
immigration laws and regulations, sub-
ject to paragraph (e)(3) of this section.

(38) Assignment of temporary immigra-
tion judges. The Chief Immigration
Judge is responsible for the overall
oversight and management of the utili-
zation of temporary immigration
judges and for evaluating the results of
the process. The Chief Immigration
Judge shall ensure that each tem-
porary immigration judge has received
a suitable level of training to enable
the temporary immigration judge to
carry out the duties assigned.

[72 FR 53677, Sept. 20, 2007, as amended at 79
FR 39956, July 11, 2014]

§1003.11 Administrative control Immi-
gration Courts.

An administrative control Immigra-
tion Court is one that creates and
maintains Records of Proceedings for
Immigration Courts within an assigned
geographical area. All documents and
correspondence pertaining to a Record
of Proceeding shall be filed with the
Immigration Court having administra-
tive control over that Record of Pro-
ceeding and shall not be filed with any
other Immigration Court. A list of the
administrative control Immigration
Courts with their assigned geo-
graphical areas will be made available
to the public at any Immigration
Court.
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Subpart C—Immigration Court—
Rules of Procedure

§1003.12 Scope of rules.

These rules are promulgated to assist
in the expeditious, fair, and proper res-
olution of matters coming before Im-
migration Judges. Except where spe-
cifically stated, the rules in this sub-
part apply to matters before Immigra-
tion Judges, including, but not limited
to, deportation, exclusion, removal,
bond, rescission, departure control,
asylum proceedings, and disciplinary
proceedings under this part 3. The sole
procedures for review of credible fear
determinations by Immigration Judges
are provided for in §1003.42.

[67 FR 11571, Apr. 6, 1992, as amended at 62
FR 10331, Mar. 6, 1997, 65 FR 39526, June 27,
2000]

§1003.13 Definitions.

As used in this subpart:

Administrative control means custodial
responsibility for the Record of Pro-
ceeding as specified in §1003.11.

Charging document means the written
instrument which initiates a pro-
ceeding before an Immigration Judge.
For proceedings initiated prior to April
1, 1997, these documents include an
Order to Show Cause, a Notice to Ap-
plicant for Admission Detained for
Hearing before Immigration Judge, and
a Notice of Intention to Rescind and
Request for Hearing by Alien. For pro-
ceedings initiated after April 1, 1997,
these documents include a Notice to
Appear, a Notice of Referral to Immi-
gration Judge, and a Notice of Inten-
tion to Rescind and Request for Hear-
ing by Alien.

Filing means the actual receipt of a
document by the appropriate Immigra-
tion Court.

Service means physically presenting
or mailing a document to the appro-
priate party or parties; except that an
Order to Show Cause or Notice of De-
portation Hearing shall be served in
person to the alien, or by certified mail
to the alien or the alien’s attorney and
a Notice to Appear or Notice of Re-
moval Hearing shall be served to the
alien in person, or if personal service is
not practicable, shall be served by reg-

8 CFR Ch. V (1-1-16 Edition)

ular mail to the alien or the alien’s at-
torney of record.

[62 FR 10332, Mar. 6, 1997]

§1003.14 Jurisdiction and commence-
ment of proceedings.

(a) Jurisdiction vests, and pro-
ceedings before an Immigration Judge
commence, when a charging document
is filed with the Immigration Court by
the Service. The charging document
must include a certificate showing
service on the opposing party pursuant
to §1003.32 which indicates the Immi-
gration Court in which the charging
document is filed. However, no charg-
ing document is required to be filed
with the Immigration Court to com-
mence bond proceedings pursuant to
§§1003.19, 1236.1(d) and 1240.2(b) of this
chapter.

(b) When an Immigration Judge has
jurisdiction over an underlying pro-
ceeding, sole jurisdiction over applica-
tions for asylum shall lie with the Im-
migration Judge.

(c) Immigration Judges have jurisdic-
tion to administer the oath of alle-
giance in administrative naturaliza-
tion ceremonies conducted by the Serv-
ice in accordance with §1337.2(b) of this
chapter.

(d) The jurisdiction of, and proce-
dures before, immigration judges in ex-
clusion, deportation and removal, re-
scission, asylum-only, and any other
proceedings shall remain in effect as it
was in effect on February 28, 2003, until
the regulations in this chapter are fur-
ther modified by the Attorney General.
Where a decision of an officer of the
Immigration and Naturalization Serv-
ice was, before March 1, 2003, appeal-
able to the Board or an immigration
judge, or an application denied could
be renewed in proceedings before an
immigration judge, the same authority
and procedures shall be followed until
further modified by the Attorney Gen-
eral.

[67 FR 115671, Apr. 6, 1992, as amended at 60
FR 34089, June 30, 1995; 62 FR 10332, Mar. 6,
1997. Redesignated and amended at 68 FR
9830, 9832, Feb. 28, 2003]
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§1003.15 Contents of the order to
show cause and notice to appear
and notification of change of ad-
dress.

(a) In the Order to Show Cause, the
Service shall provide the following ad-
ministrative information to the Execu-
tive Office for Immigration Review.
Omission of any of these items shall
not provide the alien with any sub-
stantive or procedural rights:

(1) The alien’s names and any known
aliases;

(2) The alien’s address;

(3) The alien’s registration number,
with any lead alien registration num-
ber with which the alien is associated;

(4) The alien’s alleged nationality
and citizenship;

(6) The language that the alien un-
derstands;

(b) The Order to Show Cause and No-
tice to Appear must also include the
following information:

(1) The nature of the proceedings
against the alien;

(2) The legal authority under which
the proceedings are conducted;

(3) The acts or conduct alleged to be
in violation of law;

(4) The charges against the alien and
the statutory provisions alleged to
have been violated;

(5) Notice that the alien may be rep-
resented, at no cost to the government,
by counsel or other representative au-
thorized to appear pursuant to 8 CFR
1292.1;

(6) The address of the Immigration
Court where the Service will file the
Order to Show Cause and Notice to Ap-
pear; and

(7) A statement that the alien must
advise the Immigration Court having
administrative control over the Record
of Proceeding of his or her current ad-
dress and telephone number and a
statement that failure to provide such
information may result in an in
absentia hearing in accordance with
§1003.26.

(c) Contents of the Notice to Appear for
removal proceedings. In the Notice to
Appear for removal proceedings, the
Service shall provide the following ad-
ministrative information to the Immi-
gration Court. Failure to provide any
of these items shall not be construed as
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affording the alien any substantive or
procedural rights.

(1) The alien’s names and any known
aliases;

(2) The alien’s address;

(3) The alien’s registration number,
with any lead alien registration num-
ber with which the alien is associated;

(4) The alien’s alleged nationality
and citizenship; and

(5) The language that the alien un-
derstands.

(d) Address and telephone number. (1)
If the alien’s address is not provided on
the Order to Show Cause or Notice to
Appear, or if the address on the Order
to Show Cause or Notice to Appear is
incorrect, the alien must provide to the
Immigration Court where the charging
document has been filed, within five
days of service of that document, a
written notice of an address and tele-
phone number at which the alien can
be contacted. The alien may satisfy
this requirement by completing and fil-
ing Form EOIR-33.

(2) Within five days of any change of
address, the alien must provide written
notice of the change of address on
Form EOIR-33 to the Immigration
Court where the charging document
has been filed, or if venue has been
changed, to the Immigration Court to
which venue has been changed.

[67 FR 11571, Apr. 6, 1992, as amended at 60
FR 34089, June 30, 1995; 62 FR 10332, Mar. 6,
1997]

§1003.16 Representation.

(a) The government may be rep-
resented in proceedings before an Im-
migration Judge.

(b) The alien may be represented in
proceedings before an Immigration
Judge by an attorney or other rep-
resentative of his or her choice in ac-
cordance with 8 CFR part 1292, at no
expense to the government.

[62 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992, as amended at 62 FR
10332, Mar. 6, 1997]

§1003.17 Appearances.

(a) In any proceeding before an Immi-
gration Judge in which the alien is rep-
resented, the attorney or representa-
tive shall file a Notice of Entry of Ap-
pearance on Form EOIR-28 with the
Immigration Court, and shall serve a

831



§1003.18

copy of the Notice of Entry of Appear-
ance on the DHS as required by 8 CFR
1003.32(a). The entry of appearance of
an attorney or representative in a cus-
tody or bond proceeding shall be sepa-
rate and apart from an entry of appear-
ance in any other proceeding before the
Immigration Court. An attorney or
representative may file an EOIR-28 in-
dicating whether the entry of appear-
ance is for custody or bond proceedings
only, any other proceedings only, or for
all proceedings. Such Notice of Entry
of Appearance must be filed and served
even if a separate Notice of Entry of
Appearance(s) has previously been filed
with the DHS for appearance(s) before
the DHS.

(b) Withdrawal or substitution of an
attorney or representative may be per-
mitted by an Immigration Judge dur-
ing proceedings only upon oral or writ-
ten motion submitted without fee.

[67 FR 11571, Apr. 6, 1992, as amended at 60
FR 34089, June 30, 1995; 62 FR 10332, Mar. 6,
1997; 80 FR 59502, Oct. 1, 2015]

§1003.18 Scheduling of cases.

(a) The Immigration Court shall be
responsible for scheduling cases and
providing notice to the government
and the alien of the time, place, and
date of hearings.

(b) In removal proceedings pursuant
to section 240 of the Act, the Service
shall provide in the Notice to Appear,
the time, place and date of the initial
removal hearing, where practicable. If
that information is not contained in
the Notice to Appear, the Immigration
Court shall be responsible for sched-
uling the initial removal hearing and
providing notice to the government
and the alien of the time, place, and
date of hearing. In the case of any
change or postponement in the time
and place of such proceeding, the Im-
migration Court shall provide written
notice to the alien specifying the new
time and place of the proceeding and
the consequences under section
240(b)(5) of the Act of failing, except
under exceptional circumstances as de-
fined in section 240(e)(1) of the Act, to
attend such proceeding. No such notice
shall be required for an alien not in de-
tention if the alien has failed to pro-
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vide the address required in section
239(a)(1)(F) of the Act.

[62 FR 10332, Mar. 6, 1997]

§1003.19 Custody/bond.

(a) Custody and bond determinations
made by the service pursuant to 8 CFR
part 1236 may be reviewed by an Immi-
gration Judge pursuant to 8 CFR part
1236.

(b) Application for an initial bond re-
determination by a respondent, or his
or her attorney or representative, may
be made orally, in writing, or, at the
discretion of the Immigration Judge,
by telephone.

(c) Applications for the exercise of
authority to review bond determina-
tions shall be made to one of the fol-
lowing offices, in the designated order:

(1) If the respondent is detained, to
the Immigration Court having jurisdic-
tion over the place of detention;

(2) To the Immigration Court having
administrative control over the case;
or

(3) To the Office of the Chief Immi-
gration Judge for designation of an ap-
propriate Immigration Court.

(d) Consideration by the Immigration
Judge of an application or request of a
respondent regarding custody or bond
under this section shall be separate and
apart from, and shall form no part of,
any deportation or removal hearing or
proceeding. The determination of the
Immigration Judge as to custody sta-
tus or bond may be based upon any in-
formation that is available to the Im-
migration Judge or that is presented to
him or her by the alien or the Service.

(e) After an initial bond redetermina-
tion, an alien’s request for a subse-
quent bond redetermination shall be
made in writing and shall be considered
only upon a showing that the alien’s
circumstances have changed materi-
ally since the prior bond redetermina-
tion.

(f) The determination of an Immigra-
tion Judge with respect to custody sta-
tus or bond redetermination shall be
entered on the appropriate form at the
time such decision is made and the par-
ties shall be informed orally or in writ-
ing of the reasons for the decision. An
appeal from the determination by an
Immigration Judge may be taken to
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the Board of Immigration Appeals pur-
suant to §1003.38.

(g) While any proceeding is pending
before the Executive Office for Immi-
gration Review, the Service shall im-
mediately advise the Immigration
Court having administrative control
over the Record of Proceeding of a
change in the respondent/applicant’s
custody location or of release from
Service custody, or subsequent taking
into Service custody, of a respondent/
applicant. This notification shall be in
writing and shall state the effective
date of the change in custody location
or status, and the respondent/appli-
cant’s current fixed street address, in-
cluding zip code.

(h)(1)(i) While the Transition Period
Custody Rules (TPCR) set forth in sec-
tion 303(b)(3) of Div. C of Pub. L. 104-208
remain in effect, an immigration judge
may not redetermine conditions of cus-
tody imposed by the Service with re-
spect to the following classes of aliens:

(A) Aliens in exclusion proceedings;

(B) Arriving aliens in removal pro-

ceedings, including persons paroled
after arrival pursuant to section
212(d)(5) of the Act;
(C) Aliens described in section
237(a)(4) of the Act;
(D) Aliens subject to section

303(b)(3)(A) of Pub. L. 104-208 who are
not ‘“‘lawfully admitted” (as defined in
§1236.1(c)(2) of this chapter); or

(BE) Aliens designated in §1236.1(c) of
this chapter as ineligible to be consid-
ered for release.

(ii) Nothing in this paragraph shall
be construed as prohibiting an alien
from seeking a redetermination of cus-
tody conditions by the Service in ac-
cordance with part 1235 or 1236 of this
chapter. In addition, with respect to
paragraphs (h)(1)(i)(C), (D), and (E) of
this section, nothing in this paragraph
shall be construed as prohibiting an
alien from seeking a determination by
an immigration judge that the alien is
not properly included within any of
those paragraphs.

(2)(i) Upon expiration of the Transi-
tion Period Custody Rules set forth in
section 303(b)(3) of Div. C. of Pub. L.
104-208, an immigration judge may not
redetermine conditions of custody im-
posed by the Service with respect to
the following classes of aliens:
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(A) Aliens in exclusion proceedings;

(B) Arriving aliens in removal pro-
ceedings, including aliens paroled after
arrival pursuant to section 212(d)(5) of
the Act;

(C) Aliens described in
237(a)(4) of the Act;

(D) Aliens in removal proceedings
subject to section 236(c)(1) of the Act
(as in effect after expiration of the
Transition Period Custody Rules); and

(E) Aliens in deportation proceedings
subject to section 242(a)(2) of the Act
(as in effect prior to April 1, 1997, and
as amended by section 440(c) of Pub. L.
104-132).

(ii) Nothing in this paragraph shall
be construed as prohibiting an alien
from seeking a redetermination of cus-
tody conditions by the Service in ac-
cordance with part 1235 or 1236 of this
chapter. In addition, with respect to
paragraphs (h)(2)(i)(C), (D), and (E) of
this section, nothing in this paragraph
shall be construed as prohibiting an
alien from seeking a determination by
an immigration judge that the alien is
not properly included within any of
those paragraphs.

(3) Except as otherwise provided in
paragraph (h)(1) of this section, an
alien subject to section 303(b)(3)(A) of
Div. C of Pub. L. 104-208 may apply to
the Immigration Court, in a manner
consistent with paragraphs (c)(1)
through (c¢)(3) of this section, for a re-
determination of custody conditions
set by the Service. Such an alien must
first demonstrate, by clear and con-
vincing evidence, that release would
not pose a danger to other persons or
to property. If an alien meets this bur-
den, the alien must further dem-
onstrate, by clear and convincing evi-
dence, that the alien is likely to appear
for any scheduled proceeding or inter-
view.

(4) Unremovable aliens. A determina-
tion of a district director (or other offi-
cial designated by the Commissioner)
regarding the exercise of authority
under section 303(b)(3)(B)(ii) of Div. C.
of Pub. L. 104-208 (concerning release of
aliens who cannot be removed because
the designated country of removal will
not accept their return) is final, and
shall not be subject to redetermination
by an immigration judge.

section
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(i) Stay of custody order pending appeal
by the govermment—(1) General discre-
tionary stay authority. The Board of Im-
migration Appeals (Board) has the au-
thority to stay the order of an immi-
gration judge redetermining the condi-
tions of custody of an alien when the
Department of Homeland Security ap-
peals the custody decision or on its
own motion. DHS is entitled to seek a
discretionary stay (whether or not on
an emergency basis) from the Board in
connection with such an appeal at any
time.

(2) Automatic stay in certain cases. In
any case in which DHS has determined
that an alien should not be released or
has set a bond of $10,000 or more, any
order of the immigration judge author-
izing release (on bond or otherwise)
shall be stayed upon DHS’s filing of a
notice of intent to appeal the custody
redetermination (Form EOIR-43) with
the immigration court within one busi-
ness day of the order, and, except as
otherwise provided in 8 CFR 1003.6(c),
shall remain in abeyance pending deci-
sion of the appeal by the Board. The
decision whether or not to file Form
EOIR-43 is subject to the discretion of
the Secretary.

[67 FR 11571, Apr. 6, 1992, as amended at 60
FR 34089, June 30, 1995; 62 FR 10332, Mar. 6,
1997; 63 FR 27448, May 19, 1998; 66 FR 54911,
Oct. 31, 2001; 70 FR 4753, Jan. 31, 2005; 71 FR
57884, Oct. 2, 2006]

§1003.20 Change of venue.

(a) Venue shall lie at the Immigra-
tion Court where jurisdiction vests
pursuant to §1003.14.

(b) The Immigration Judge, for good
cause, may change venue only upon
motion by one of the parties, after the
charging document has been filed with
the Immigration Court. The Immigra-
tion Judge may grant a change of
venue only after the other party has
been given notice and an opportunity
to respond to the motion to change
venue.

(c) No change of venue shall be grant-
ed without identification of a fixed
street address, including city, state
and ZIP code, where the respondent/ap-
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plicant may be reached for further
hearing notification.

[67 FR 11572, Apr. 6, 1992, as amended at 60
FR 34089, June 30, 1995; 62 FR 10332, Mar. 6,
1997]

§1003.21 Pre-hearing conferences and
statement.

(a) Pre-hearing conferences may be
scheduled at the discretion of the Im-
migration Judge. The conference may
be held to narrow issues, to obtain stip-
ulations between the parties, to ex-
change information voluntarily, and
otherwise to simplify and organize the
proceeding.

(b) The Immigration Judge may
order any party to file a pre-hearing
statement of position that may in-
clude, but is not limited to: A state-
ment of facts to which both parties
have stipulated, together with a state-
ment that the parties have commu-
nicated in good faith to stipulate to
the fullest extent possible; a list of pro-
posed witnesses and what they will es-
tablish; a list of exhibits, copies of ex-
hibits to be introduced, and a state-
ment of the reason for their introduc-
tion; the estimated time required to
present the case; and, a statement of
unresolved issues involved in the pro-
ceedings.

(¢c) If submission of a pre-hearing
statement is ordered under paragraph
(b) of this section, an Immigration
Judge also may require both parties, in
writing prior to the hearing, to make
any evidentiary objections regarding
matters contained in the pre-hearing
statement. If objections in writing are
required but not received by the date
for receipt set by the Immigration
Judge, admission of all evidence de-
scribed in the pre-hearing statement
shall be deemed unopposed.

[67 FR 11572, Apr. 6, 1992]

§1003.22 Interpreters.

Any person acting as an interpreter
in a hearing shall swear or affirm to in-
terpret and translate accurately, un-
less the interpreter is an employee of
the United States Government, in
which event no such oath or affirma-
tion shall be required.

[62 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992]
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§1003.23 Reopening or reconsider-
ation before the Immigration Court.

(a) Pre-decision motions. Unless other-
wise permitted by the Immigration
Judge, motions submitted prior to the
final order of an Immigration Judge
shall be in writing and shall state, with
particularity the grounds therefore,
the relief sought, and the jurisdiction.
The Immigration Judge may set and
extend time limits for the making of
motions and replies thereto. A motion
shall be deemed unopposed unless time-
1y response is made.

(b) Before the Immigration Court—(1)
In general. An Immigration Judge may
upon his or her own motion at any
time, or upon motion of the Service or
the alien, reopen or reconsider any case
in which he or she has made a decision,
unless jurisdiction is vested with the
Board of Immigration Appeals. Subject
to the exceptions in this paragraph and
paragraph (b)(4), a party may file only
one motion to reconsider and one mo-
tion to reopen proceedings. A motion
to reconsider must be filed within 30
days of the date of entry of a final ad-
ministrative order of removal, deporta-
tion, or exclusion, or on or before July
31, 1996, whichever is later. A motion to
reopen must be filed within 90 days of
the date of entry of a final administra-
tive order of removal, deportation, or
exclusion, or on or before September
30, 1996, whichever is later. A motion to
reopen or to reconsider shall not be
made by or on behalf of a person who is
the subject of removal, deportation, or
exclusion proceedings subsequent to
his or her departure from the United
States. Any departure from the United
States, including the deportation or re-
moval of a person who is the subject of
exclusion, deportation, or removal pro-
ceedings, occurring after the filing of a
motion to reopen or a motion to recon-
sider shall constitute a withdrawal of
such motion. The time and numerical
limitations set forth in this paragraph
do not apply to motions by the Service
in removal proceedings pursuant to
section 240 of the Act. Nor shall such
limitations apply to motions by the
Service in exclusion or deportation
proceedings, when the basis of the mo-
tion is fraud in the original proceeding
or a crime that would support termi-
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nation of asylum in accordance with
§1208.22(e) of this chapter.

(i) Form and contents of the motion.
The motion shall be in writing and
signed by the affected party or the at-
torney or representative of record, if
any. The motion and any submission
made in conjunction with it must be in
English or accompanied by a certified
English translation. Motions to reopen
or reconsider shall state whether the
validity of the exclusion, deportation,
or removal order has been or is the sub-
ject of any judicial proceeding and, if
so, the nature and date thereof, the
court in which such proceeding took
place or is pending, and its result or
status. In any case in which an exclu-
sion, deportation, or removal order is
in effect, any motion to reopen or re-
consider such order shall include a
statement by or on behalf of the mov-
ing party declaring whether the subject
of the order is also the subject of any
pending criminal proceeding under the
Act, and, if so, the current status of
that proceeding.

(ii) Filing. Motions to reopen or re-
consider a decision of an Immigration
Judge must be filed with the Immigra-
tion Court having administrative con-
trol over the Record of Proceeding. A
motion to reopen or a motion to recon-
sider shall include a certificate show-
ing service on the opposing party of the
motion and all attachments. If the
moving party is not the Service, serv-
ice of the motion shall be made upon
the Office of the District Counsel for
the district in which the case was com-
pleted. If the moving party, other than
the Service, is represented, a Form
EOIR-28, Notice of Appearance as At-
torney or Representative Before an Im-
migration Judge must be filed with the
motion. The motion must be filed in
duplicate with the Immigration Court,
accompanied by a fee receipt.

(iii) Assignment to an Immigration
Judge. If the Immigration Judge is un-
available or unable to adjudicate the
motion to reopen or reconsider, the
Chief Immigration Judge or his or her
delegate shall reassign such motion to
another Immigration Judge.

(iv) Replies to motions; decision. The
Immigration Judge may set and extend
time limits for replies to motions to
reopen or reconsider. A motion shall be
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deemed unopposed unless timely re-
sponse is made. The decision to grant
or deny a motion to reopen or a motion
to reconsider is within the discretion of
the Immigration Judge.

(v) Stays. Except in cases involving in
absentia orders, the filing of a motion
to reopen or a motion to reconsider
shall not stay the execution of any de-
cision made in the case. Execution of
such decision shall proceed unless a
stay of execution is specifically grant-
ed by the Immigration Judge, the
Board, or an authorized officer of the
Service.

(2) Motion to reconsider. A motion to
reconsider shall state the reasons for
the motion by specifying the errors of
fact or law in the Immigration Judge’s
prior decision and shall be supported
by pertinent authority. Such motion
may not seek reconsideration of a deci-
sion denying previous motion to recon-
sider.

(3) Motion to reopen. A motion to re-
open proceedings shall state the new
facts that will be proven at a hearing
to be held if the motion is granted and
shall be supported by affidavits and
other evidentiary material. Any mo-
tion to reopen for the purpose of acting
on an application for relief must be ac-
companied by the appropriate applica-
tion for relief and all supporting docu-
ments. A motion to reopen will not be
granted unless the Immigration Judge
is satisfied that evidence sought to be
offered is material and was not avail-
able and could not have been discov-
ered or presented at the former hear-
ing. A motion to reopen for the purpose
of providing the alien an opportunity
to apply for any form of discretionary
relief will not be granted if it appears
that the alien’s right to apply for such
relief was fully explained to him or her
by the Immigration Judge and an op-
portunity to apply therefore was af-
forded at the hearing, unless the relief
is sought on the basis of circumstances
that have arisen subsequent to the
hearing. Pursuant to section 240A(d)(1)
of the Act, a motion to reopen pro-
ceedings for consideration or further
consideration of an application for re-
lief under section 240A(a) (cancellation
of removal for certain permanent resi-
dents) or 240A(b) (cancellation of re-
moval and adjustment of status for cer-
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tain nonpermanent residents) may be
granted only if the alien demonstrates
that he or she was statutorily eligible
for such relief prior to the service of a
notice to appear, or prior to the com-
mission of an offense referred to in sec-
tion 212(a)(2) of the Act that renders
the alien inadmissible or removable
under sections 237(a)(2) of the Act or
(a)(4), whichever is earliest. The Immi-
gration Judge has discretion to deny a
motion to reopen even if the moving
party has established a prima facie
case for relief.

(4) Exceptions to filing deadlines—(i)
Asylum and withholding of removal. The
time and numerical limitations set
forth in paragraph (b)(1) of this section
shall not apply if the basis of the mo-
tion is to apply for asylum under sec-
tion 208 of the Act or withholding of re-
moval under section 241(b)(3) of the Act
or withholding of removal under the
Convention Against Torture, and is
based on changed country conditions
arising in the country of nationality or
the country to which removal has been
ordered, if such evidence is material
and was not available and could not
have been discovered or presented at
the previous proceeding. The filing of a
motion to reopen under this section
shall not automatically stay the re-
moval of the alien. However, the alien
may request a stay and, if granted by
the Immigration Judge, the alien shall
not be removed pending disposition of
the motion by the Immigration Judge.
If the original asylum application was
denied based upon a finding that it was
frivolous, then the alien is ineligible to
file either a motion to reopen or recon-
sider, or for a stay of removal.

(i1) Order entered in absentia or re-
moval proceedings. An order of removal
entered in absentia or in removal pro-
ceedings pursuant to section 240(b)(5) of
the Act may be rescinded only upon a
motion to reopen filed within 180 days
after the date of the order of removal,
if the alien demonstrates that the fail-
ure to appear was because of excep-
tional circumstances as defined in sec-
tion 240(e)(1) of the Act. An order en-
tered in absentia pursuant to section
240(b)(6) may be rescinded upon a mo-
tion to reopen filed at any time if the
alien demonstrates that he or she did
not receive notice in accordance with
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sections 239(a)(1) or (2) of the Act, or
the alien demonstrates that he or she
was in Federal or state custody and the
failure to appear was through no fault
of the alien. However, in accordance
with section 240(b)(5)(B) of the Act, no
written notice of a change in time or
place of proceeding shall be required if
the alien has failed to provide the ad-
dress required under section 239(a)(1)(F')
of the Act. The filing of a motion under
this paragraph shall stay the removal
of the alien pending disposition of the
motion by the Immigration Judge. An
alien may file only one motion pursu-
ant to this paragraph.

(iii) Order entered in absentia in depor-
tation or exclusion proceedings. (A) An
order entered in absentia in deporta-
tion proceedings may be rescinded only
upon a motion to reopen filed:

(I) Within 180 days after the date of
the order of deportation if the alien
demonstrates that the failure to appear
was because of exceptional cir-
cumstances beyond the control of the
alien (e.g., serious illness of the alien
or serious illness or death of an imme-
diate relative of the alien, but not in-
cluding less compelling cir-
cumstances); or

(2) At any time if the alien dem-
onstrates that he or she did not receive
notice or if the alien demonstrates that
he or she was in federal or state cus-
tody and the failure to appear was
through no fault of the alien.

(B) A motion to reopen exclusion
hearings on the basis that the Immi-
gration Judge improperly entered an
order of exclusion in absentia must be
supported by evidence that the alien
had reasonable cause for his failure to
appear.

(C) The filing of a motion to reopen
under paragraph (b)(4)(iii)(A) of this
section shall stay the deportation of
the alien pending decision on the mo-
tion and the adjudication of any prop-
erly filed administrative appeal.

(D) The time and numerical limita-
tions set forth in paragraph (b)(1) of
this section shall not apply to a motion
to reopen filed pursuant to the provi-
sions of paragraph (b)(4)(iii)(A) of this
section.

(iv) Jointly filed motions. The time and
numerical limitations set forth in
paragraph (b)(1) of this section shall

§1003.24

not apply to a motion to reopen agreed
upon by all parties and jointly filed.

[62 FR 2936, Jan. 29, 1987, as amended at 55
FR 30680, July 27, 1990. Redesignated at 57 FR
11571, Apr. 6, 1992, as amended at 60 FR 34089,
June 30, 1995; 61 FR 18908, Apr. 29, 1996; 61 FR
19976, May 3, 1996; 61 FR 21228, May 9, 1996; 62
FR 10332, Mar. 6, 1997; 62 FR 15362, Apr. 1,
1997; 62 FR 17048, Apr. 9, 1997; 64 FR 8487, Feb.
19, 1999]

§1003.24 Fees pertaining to matters
within the jurisdiction of an immi-
gration judge.

(a) Generally. All fees for the filing of
motions and applications in connection
with proceedings before the immigra-
tion judges are paid to the Department
of Homeland Security in accordance
with 8 CFR 103.7, including fees for ap-
plications published by the Executive
Office for Immigration Review. The im-
migration court does not collect fees.

(b) Motions to reopen or reconsider—(1)
When a fee is required. Except as pro-
vided in paragraph (b)(2) of this sec-
tion, a filing fee prescribed in 8 CFR
1103.7, or a fee waiver request pursuant
to paragraph (d) of this section, is re-
quired in connection with the filing of
a motion to reopen or a motion to re-
consider.

(2) When a fee is not required. A filing
fee is not required in the following in-
stances:

(i) A motion to reopen that is based
exclusively on an application for relief
that does not require a fee;

(ii) A motion to reconsider that is
based exclusively on a prior applica-
tion for relief that did not require a
fee;

(iii) A motion filed while proceedings
are already pending before the immi-
gration court;

(iv) A motion requesting only a stay
of removal, deportation, or exclusion;

(v) A motion to reopen a deportation
or removal order entered in absentia if
the motion is filed pursuant to section
242B(c)(3)(B) of the Act (8 TU.S.C.
1252b(c)(3)(B)), as it existed prior to
April 1, 1997, or section 240(b)(5)(C)(ii)
of the Act (8 U.S.C. 1229a(b)(5)(C)(ii)),
as amended;

(vi) Any motion filed by the Depart-
ment of Homeland Security;

(vii) A motion that is agreed upon by
all parties and is jointly filed; or
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(viii) A motion filed under a law, reg-
ulation, or directive that specifically
does not require a filing fee.

(c) Applications for relief—(1) When
filed during proceedings. When an appli-
cation for relief is filed during the
course of proceedings, the fee for that
application must be paid in advance to
the Department of Homeland Security
in accordance with 8 CFR 103.7. The fee
receipt must accompany the applica-
tion when it is filed with the immigra-
tion court.

(2) When submitted with a motion to re-
open. When a motion to reopen is based
upon an application for relief, the fee
for the motion to reopen shall be paid
to the Department of Homeland Secu-
rity and the fee receipt shall accom-
pany the motion. Payment of the fee
for the application for relief must be
paid to the Department of Homeland
Security within the time specified by
the immigration judge.

(d) Fee waivers. The immigration
judge has the discretion to waive a fee
for a motion or application for relief
upon a showing that the filing party is
unable to pay the fee. The request for
a fee waiver must be accompanied by a
properly executed affidavit or unsworn
declaration made pursuant to 28 U.S.C.
1746 substantiating the filing party’s
inability to pay the fee. If the request
for a fee waiver is denied, the applica-
tion or motion will not be deemed
properly filed.

[69 FR 44906, July 28, 2004]

§1003.25 Form of the proceeding.

(a) Waiver of presence of the parties.
The Immigration Judge may, for good
cause, and consistent with section
240(b) of the Act, waive the presence of
the alien at a hearing when the alien is
represented or when the alien is a
minor child at least one of whose par-
ents or whose legal guardian is present.
When it is impracticable by reason of
an alien’s mental incompetency for the
alien to be present, the presence of the
alien may be waived provided that the
alien is represented at the hearing by
an attorney or legal representative, a
near relative, legal guardian, or friend.

(b) Stipulated request for order; waiver
of hearing. An Immigration Judge may
enter an order of deportation, exclu-
sion or removal stipulated to by the
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alien (or the alien’s representative) and
the Service. The Immigration Judge
may enter such an order without a
hearing and in the absence of the par-
ties based on a review of the charging
document, the written stipulation, and
supporting documents, if any. If the
alien is unrepresented, the Immigra-
tion Judge must determine that the
alien’s waiver is voluntary, knowing,
and intelligent. The stipulated request
and required waivers shall be signed on
behalf of the government and by the
alien and his or her attorney or rep-
resentative, if any. The attorney or
representative shall file a Notice of Ap-
pearance in accordance with
§1003.16(b). A stipulated order shall
constitute a conclusive determination
of the alien’s deportability or remov-
ability from the United States. The
stipulation shall include:

(1) An admission that all factual alle-
gations contained in the charging doc-
ument are true and correct as written;

(2) A concession of deportability or
inadmissibility as charged;

(3) A statement that the alien makes
no application for relief under the Act;

(4) A designation of a country for de-
portation or removal under section
241(b)(2)(A)(i) of the Act;

(5) A concession to the introduction
of the written stipulation of the alien
as an exhibit to the Record of Pro-
ceeding;

(6) A statement that the alien under-
stands the consequences of the stipu-
lated request and that the alien enters
the request voluntarily, knowingly,
and intelligently;

(7) A statement that the alien will
accept a written order for his or her de-
portation, exclusion or removal as a
final disposition of the proceedings;
and

(8) A waiver of appeal of the written
order of deportation or removal.

(c) Telephonic or video hearings. An
Immigration Judge may conduct hear-
ings through video conference to the
same extent as he or she may conduct
hearings in person. An Immigration
Judge may also conduct a hearing
through a telephone conference, but an
evidentiary hearing on the merits may
only be conducted through a telephone
conference with the consent of the
alien involved after the alien has been
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advised of the right to proceed in per-
son or, where available, through a
video conference, except that credible
fear determinations may be reviewed
by the Immigration Judge through a
telephone conference without the con-
sent of the alien.

[62 FR 10334, Mar. 6, 1997]

§1003.26 In absentia hearings.

(a) In any exclusion proceeding be-
fore an Immigration Judge in which
the applicant fails to appear, the Immi-
gration Judge shall conduct an in
absentia hearing if the Immigration
Judge is satisfied that notice of the
time and place of the proceeding was
provided to the applicant on the record
at a prior hearing or by written notice
to the applicant or to the applicant’s
counsel of record on the charging docu-
ment or at the most recent address in
the Record of Proceeding.

(b) In any deportation proceeding be-
fore an Immigration Judge in which
the respondent fails to appear, the Im-
migration Judge shall order the re-
spondent deported in absentia if: (1) The
Service establishes by clear, unequivo-
cal and convincing evidence that the
respondent is deportable; and (2) the
Immigration Judge is satisfied that
written notice of the time and place of
the proceedings and written notice of
the consequences of failure to appear,
as set forth in section 242B(c) of the
Act (8 U.S.C. 1252b(c)), were provided to
the respondent in person or were pro-
vided to the respondent or the respond-
ent’s counsel of record, if any, by cer-
tified mail.

(c) In any removal proceeding before
an Immigration Judge in which the
alien fails to appear, the Immigration
Judge shall order the alien removed in
absentia if:

(1) The Service establishes by clear,
unequivocal, and convincing evidence
that the alien is removable; and

(2) The Service establishes by clear,
unequivocal, and convincing evidence
that written notice of the time and
place of proceedings and written notice
of the consequences of failure to appear
were provided to the alien or the
alien’s counsel of record.

(d) Written notice to the alien shall
be considered sufficient for purposes of
this section if it was provided at the

§1003.28

most recent address provided by the
alien. If the respondent fails to provide
his or her address as required under
§1003.15(d), no written notice shall be
required for an Immigration Judge to
proceed with an in absentia hearing.
This paragraph shall not apply in the
event that the Immigration Judge
waives the appearance of an alien
under §1003.25.

[69 FR 1899, Jan. 13, 1994, as amended at 62
FR 10334, Mar. 6, 1997; 62 FR 15362, Apr. 1,
1997]

§1003.27

All hearings, other than exclusion
hearings, shall be open to the public
except that:

(a) Depending upon physical facili-
ties, the Immigration Judge may place
reasonable limitations upon the num-
ber in attendance at any one time with
priority being given to the press over
the general public;

(b) For the purpose of protecting wit-
nesses, parties, or the public interest,
the Immigration Judge may limit at-
tendance or hold a closed hearing.

(c) In any proceeding before an Immi-
gration Judge concerning an abused
alien spouse, the hearing and the
Record of Proceeding shall be closed to
the public unless the abused spouse
agrees that the hearing and the Record
of Proceeding shall be open to the pub-
lic. In any proceeding before an Immi-
gration Judge concerning an abused
alien child, the hearing and the Record
of Proceeding shall be closed to the
public.

(d) Proceedings before an Immigra-
tion Judge shall be closed to the public
if information subject to a protective
order under §1003.46, which has been
filed under seal pursuant to §1003.31(d),
may be considered.

Public access to hearings.

[62 FR 2936, Jan. 29, 1987. Redesignated and
amended at 57 FR 11571, 11572, Apr. 6, 1992; 62
FR 10334, Mar. 6, 1997; 67 FR 36802, May 28,
2002]

§1003.28 Recording equipment.

The only recording equipment per-
mitted in the proceeding will be the
equipment used by the Immigration
Judge to create the official record. No
other photographic, video, electronic,

839



§1003.29

or similar recording device will be per-
mitted to record any part of the pro-
ceeding.

[62 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992]

§1003.29 Continuances.

The Immigration Judge may grant a
motion for continuance for good cause
shown.

[62 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992]

§1003.30 Additional charges in depor-
tation or removal hearings.

At any time during deportation or re-
moval proceedings, additional or sub-
stituted charges of deportability and/or
factual allegations may be lodged by
the Service in writing. The alien shall
be served with a copy of these addi-
tional charges and/or allegations and
the Immigration Judge shall read them
to the alien. The Immigration Judge
shall advise the alien, if he or she is
not represented by counsel, that the
alien may be so represented. The alien
may be given a reasonable continuance
to respond to the additional factual al-
legations and charges. Thereafter, the
provision of §1240.10(b) of this chapter
relating to pleading shall apply to the
additional factual allegations and
charges.

[62 FR 10335, Mar. 6, 1997]

§1003.31 Filing documents and appli-
cations.

(a) All documents and applications
that are to be considered in a pro-
ceeding before an Immigration Judge
must be filed with the Immigration
Court having administrative control
over the Record of Proceeding.

(b) Except as provided in 8 CFR
1240.11(f), all documents or applications
requiring the payment of a fee must be
accompanied by a fee receipt from the
Service or by an application for a waiv-
er of fees pursuant to 8 CFR 3.24. Ex-
cept as provided in §1003.8(a) and (c),
any fee relating to Immigration Judge
proceedings shall be paid to, and ac-
cepted by, any Service office author-
ized to accept fees for other purposes
pursuant to §1103.7(a) of this chapter.

(¢) The Immigration Judge may set
and extend time limits for the filing of
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applications and related documents
and responses thereto, if any. If an ap-
plication or document is not filed with-
in the time set by the Immigration
Judge, the opportunity to file that ap-
plication or document shall be deemed
waived.

(d) The Service may file documents
under seal by including a cover sheet
identifying the contents of the submis-
sion as containing information which
is being filed under seal. Documents
filed under seal shall not be examined
by any person except pursuant to au-
thorized access to the administrative
record.

[67 FR 11572, Apr. 6, 1992, as amended at 60
FR 34089, June 30, 1995; 61 FR 18908, Apr. 29,
1996; 61 FR 19976, May 3, 1996; 61 FR 21228,
May 9, 1996; 61 FR 46374, Sept. 3, 1996; 62 FR
45149, Aug. 26, 1997; 67 FR 36802, May 28, 2002]

§1003.32
ments.

Service and size of docu-

(a) Except in in absentia hearings, a
copy of all documents (including pro-
posed exhibits or applications) filed
with or presented to the Immigration
Judge shall be simultaneously served
by the presenting party on the oppos-
ing party or parties. Such service shall
be in person or by first class mail to
the most recent address contained in
the Record of Proceeding. A certifi-
cation showing service on the opposing
party or parties on a date certain shall
accompany any filing with the Immi-
gration Judge unless service is made on
the record during the hearing. Any doc-
uments or applications not containing
such certification will not be consid-
ered by the Immigration Judge unless
service is made on the record during a
hearing.

(b) Unless otherwise permitted by the
Immigration Judge, all written mate-
rial presented to Immigration Judges
including offers of evidence, cor-
respondence, briefs, memoranda, or
other documents must be submitted on
8%%” x 11”7 size paper. The Immigration
Judge may require that exhibits and
other written material presented be in-
dexed, paginated, and that a table of
contents be provided.

[62 FR 2936, Jan. 29, 1987. Redesignated and
amended at 57 FR 11571, 11572, Apr. 6, 1992]
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§1003.33 Translation of documents.

Any foreign language document of-
fered by a party in a proceeding shall
be accompanied by an English language
translation and a certification signed
by the translator that must be printed
legibly or typed. Such certification
must include a statement that the
translator is competent to translate
the document, and that the translation
is true and accurate to the best of the
translator’s abilities.

[59 FR 1900, Jan. 13, 1994]

§1003.34 Testimony.

Testimony of witnesses appearing at
the hearing shall be under oath or af-
firmation.

[62 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992]

§1003.35 Depositions and subpoenas.

(a) Depositions. If an Immigration
Judge is satisfied that a witness is not
reasonably available at the place of
hearing and that said witness’ testi-
mony or other evidence is essential,
the Immigration Judge may order the
taking of deposition either at his or
her own instance or upon application of
a party. Such order shall designate the
official by whom the deposition shall
be taken, may prescribe and limit the
content, scope, or manner of taking the
deposition, and may direct the produc-
tion of documentary evidence.

(b) Subpoenas issued subsequent to com-
mencement of proceedings—(1) General.
In any proceeding before an Immigra-
tion Judge, other than under 8 CFR
part 335, the Immigration Judge shall
have exclusive jurisdiction to issue
subpoenas requiring the attendance of
witnesses or for the production of
books, papers and other documentary
evidence, or both. An Immigration
Judge may issue a subpoena upon his
or her own volition or upon application
of the Service or the alien.

(2) Application for subpoena. A party
applying for a subpoena shall be re-
quired, as a condition precedent to its
issuance, to state in writing or at the
proceeding, what he or she expects to
prove by such witnesses or documen-
tary evidence, and to show affirma-
tively that he or she has made diligent
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effort, without success, to produce the
same.

(3) Issuance of subpoena. Upon being
satisfied that a witness will not appear
and testify or produce documentary
evidence and that the witness’ evidence
is essential, the Immigration Judge
shall issue a subpoena. The subpoena
shall state the title of the proceeding
and shall command the person to whom
it is directed to attend and to give tes-
timony at a time and place specified.
The subpoena may also command the
person to whom it is directed to
produce the books, papers, or docu-
ments specified in the subpoena.

(4) Appearance of witness. If the wit-
ness is at a distance of more than 100
miles from the place of the proceeding,
the subpoena shall provide for the wit-
ness’ appearance at the Immigration
Court nearest to the witness to respond
to oral or written interrogatories, un-
less there is no objection by any party
to the witness’ appearance at the pro-
ceeding.

(5) Service. A subpoena issued under
this section may be served by any per-
son over 18 years of age not a party to
the case.

(6) Invoking aid of court. If a witness
neglects or refuses to appear and tes-
tify as directed by the subpoena served
upon him or her in accordance with the
provisions of this section, the Immigra-
tion Judge issuing the subpoena shall
request the United States Attorney for
the district in which the subpoena was
issued to report such neglect or refusal
to the United States District Court and
to request such court to issue an order
requiring the witness to appear and
testify and to produce the books, pa-
pers or documents designated in the
subpoena.

[62 FR 10335, Mar. 6, 1997]

§1003.36 Record of proceeding.

The Immigration Court shall create
and control the Record of Proceeding.

[62 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992, as amended at 60 FR
34089, June 30, 1995]

§1003.37 Decisions.

(a) A decision of the Immigration
Judge may be rendered orally or in
writing. If the decision is oral, it shall
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be stated by the Immigration Judge in
the presence of the parties and a
memorandum summarizing the oral de-
cision shall be served on the parties. If
the decision is in writing, it shall be
served on the parties by first class mail
to the most recent address contained in
the Record of Proceeding or by per-
sonal service.

(b) A written copy of the decision
will not be sent to an alien who has
failed to provide a written record of an
address.

[67 FR 11573, Apr. 6, 1992, as amended at 59
FR 1900, Jan. 13, 1994]

§1003.38 Appeals.

(a) Decisions of Immigration Judges
may be appealed to the Board of Immi-
gration Appeals as authorized by 8 CFR
3.1(b).

(b) The Notice of Appeal to the Board
of Immigration Appeals of Decision of
Immigration Judge (Form EOIR-26)
shall be filed directly with the Board of
Immigration Appeals within 30 cal-
endar days after the stating of an Im-
migration Judge’s oral decision or the
mailing of an Immigration Judge’s
written decision. If the final date for
filing falls on a Saturday, Sunday, or
legal holiday, this appeal time shall be
extended to the next business day. A
Notice of Appeal (Form EOIR-26) may
not be filed by any party who has
waived appeal.

(c) The date of filing of the Notice of
Appeal (Form EOIR-26) shall be the
date the Notice is received by the
Board.

(d) A Notice of Appeal (Form EOIR-
26) must be accompanied by the appro-
priate fee or by an Appeal Fee Waiver
Request (Form EOIR-26A). If the fee is
not paid or the Appeal Fee Waiver Re-
quest (Form EOIR-26A) is not filed
within the specified time period indi-
cated in paragraph (b) of this section,
the appeal will not be deemed properly
filed and the decision of the Immigra-
tion Judge shall be final to the same
extent as though no appeal had been
taken.

(e) Within five working days of any
change of address, an alien must pro-
vide written notice of the change of ad-
dress on Form EOIR-33 to the Board.
Where a party is represented, the rep-
resentative should also provide to the
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Board written notice of any change in
the representative’s business mailing
address.

(f) Briefs may be filed by both parties
pursuant to 8 CFR 3.3(c).

(g) In any proceeding before the
Board wherein the respondent/appli-
cant is represented, the attorney or
representative shall file a notice of ap-
pearance on the appropriate form.
Withdrawal or substitution of an attor-
ney or representative may be per-
mitted by the Board during pro-
ceedings only upon written motion sub-
mitted without fee.

[62 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992, as amended at 60 FR
34089, June 30, 1995; 61 FR 18908, Apr. 29, 1996]

§1003.39 Finality of decision.

Except when certified to the Board,
the decision of the Immigration Judge
becomes final upon waiver of appeal or
upon expiration of the time to appeal if
no appeal is taken whichever occurs
first.

[62 FR 2936, Jan. 29, 1987. Redesignated and
amended at 57 FR 11571, 11573, Apr. 6, 1992]

§1003.40 Local operating procedures.

An Immigration Court having admin-
istrative control over Records of Pro-
ceedings may establish local operating
procedures, provided that:

(a) Such operating procedure(s) shall
not be inconsistent with any provision
of this chapter;

(b) A majority of the judges of the
local Immigration Court shall concur
in writing therein; and

(c) The Chief Immigration Judge has
approved the proposed operating proce-
dure(s) in writing.

[62 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992, as amended at 60 FR
34090, June 30, 1995]

§1003.41 Evidence of criminal convic-
tion.

In any proceeding before an Immigra-
tion Judge,

(a) Any of the following documents
or records shall be admissible as evi-
dence in proving a criminal conviction:

(1) A record of judgment and convic-
tion;

(2) A record of plea, verdict and sen-
tence;
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(3) A docket entry from court records
that indicates the existence of a con-
viction;

(4) Minutes of a court proceeding or a
transcript of a hearing that indicates
the existence of a conviction;

(5) An abstract of a record of convic-
tion prepared by the court in which the
conviction was entered, or by a state
official associated with the state’s re-
pository of criminal justice records,
that indicates the following: The
charge or section of law violated, the
disposition of the case, the existence
and date of conviction, and the sen-
tence;

(6) Any document or record prepared
by, or under the direction of, the court
in which the conviction was entered
that indicates the existence of a con-
viction.

(b) Any document or record of the
types specified in paragraph (a) of this
section may be submitted if it complies
with the requirement of §287.6(a) of
this chapter, or a copy of any such doc-
ument or record may be submitted if it
is attested in writing by an immigra-
tion officer to be a true and correct
copy of the original.

(¢c) Any record of conviction or ab-
stract that has been submitted by elec-
tronic means to the Service from a
state or court shall be admissible as
evidence to prove a criminal conviction
if it:

(1) Is certified by a state official as-
sociated with the state’s repository of
criminal justice records as an official
record from its repository or by a court
official from the court in which convic-
tion was entered as an official record
from its repository. Such certification
may be by means of a computer-gen-
erated signature and statement of au-
thenticity; and,

(2) Is certified in writing by a Service
official as having been received elec-
tronically from the state’s record re-
pository or the court’s record reposi-
tory.

(d) Any other evidence that reason-
ably indicates the existence of a crimi-
nal conviction may be admissible as
evidence thereof.

[568 FR 38953, July 21, 1993]

§1003.42

§1003.42 Review of credible fear deter-
mination.

(a) Referral. Jurisdiction for an Immi-
gration Judge to review an adverse
credible fear finding by an asylum offi-
cer pursuant to section 235(b)(1)(B) of
the Act shall commence with the filing
by the Service of Form I-863, Notice of
Referral to Immigration Judge. The
Service shall also file with the notice
of referral a copy of the written record
of determination as defined in section
235(b)(1)(B)(iii)(IT) of the Act, including
a copy of the alien’s written request for
review, if any.

(b) Record of proceeding. The Immi-
gration Court shall create a Record of
Proceeding for a review of an adverse
credible fear determination. This
record shall not be merged with any
later proceeding pursuant to section
240 of the Act involving the same alien.

(c) Procedures and evidence. The Im-
migration Judge may receive into evi-
dence any oral or written statement
which is material and relevant to any
issue in the review. The testimony of
the alien shall be under oath or affir-
mation administered by the Immigra-
tion Judge. If an interpreter is nec-
essary, one will be provided by the Im-
migration Court. The Immigration
Judge shall determine whether the re-
view shall be in person, or through tel-
ephonic or video connection (where
available). The alien may consult with
a person or persons of the alien’s
choosing prior to the review.

(d) Standard of review. The immigra-
tion judge shall make a de novo deter-
mination as to whether there is a sig-
nificant possibility, taking into ac-
count the credibility of the statements
made by the alien in support of the
alien’s claim and such other facts as
are known to the immigration judge,
that the alien could establish eligi-
bility for asylum under section 208 of
the Act or withholding under section
241(b)(3) of the Act or withholding
under the Convention Against Torture.

(e) Timing. The Immigration Judge
shall conclude the review to the max-
imum extent practicable within 24
hours, but in no case later than 7 days
after the date the supervisory asylum
officer has approved the asylum offi-
cer’s negative credible fear determina-
tion issued on Form I-869, Record of
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Negative Credible Fear Finding and
Request for Review.

(f) Decision. If an immigration judge
determines that an alien has a credible
fear of persecution or torture, the im-
migration judge shall vacate the order
entered pursuant to section
235(b)(1)(B)(iii)(I) of the Act. Subse-
quent to the order being vacated, the
Service shall issue and file Form I-862,
Notice to Appear, with the Immigra-
tion Court to commence removal pro-
ceedings. The alien shall have the op-
portunity to apply for asylum and
withholding of removal in the course of
removal proceedings pursuant to sec-
tion 240 of the Act. If an immigration
judge determines that an alien does not
have a credible fear of persecution or
torture, the immigration judge shall
affirm the asylum officer’s determina-
tion and remand the case to the Serv-
ice for execution of the removal order
entered pursuant to section
235(b)(1)(B)(iii)(I) of the Act. No appeal
shall lie from a review of an adverse
credible fear determination made by an
immigration judge.

(g) Custody. An Immigration Judge
shall have no authority to review an
alien’s custody status in the course of
a review of an adverse credible fear de-
termination made by the Service.

(h) Safe third country agreement—(1)
Arriving alien. An immigration judge
has no jurisdiction to review a deter-
mination by an asylum officer that an
arriving alien is not eligible to apply
for asylum pursuant to a bilateral or
multilateral agreement (the Agree-
ment) under section 208(a)(2)(A) of the
Act and should be returned to a safe
third country to pursue his or her
claims for asylum or other protection
under the laws of that country. See 8
CFR 208.30(e)(6). However, in any case
where an asylum officer has found that
an arriving alien qualifies for an excep-
tion to the Agreement, an immigration
judge does have jurisdiction to review a
negative credible fear finding made
thereafter by the asylum officer as pro-
vided in this section.

(2) Aliens in transit. An immigration
judge has no jurisdiction to review any
determination by DHS that an alien
being removed from Canada in transit
through the United States should be
returned to Canada to pursue asylum
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claims under Canadian law, under the
terms of a safe third country agree-
ment with Canada.

[62 FR 10335, Mar. 6, 1997, as amended at 64
FR 8487, Feb. 19, 1999; 69 FR 69496, Nov. 29,
2004]

§1003.43 Motions to reopen for sus-
pension of deportation and can-
cellation of removal pursuant to
section 203(c) of NACARA and sec-
tion 1505(c) of the LIFE Act Amend-
ments.

(a) Standard for Adjudication. Except
as provided in this section, a motion to
reopen proceedings under section 309(g)
or (h) of the Illegal Immigration Re-
form and Immigrant Responsibility
Act (Pub. L. 104-208) (IIRIRA), as
amended by section 203(c) of the Nica-
raguan Adjustment and Central Amer-
ican Relief Act (Pub. L. 105-100)
(NACARA) and by section 1505(c) of the
Legal Immigration Family Equity Act
Amendments (Pub. L. 106-554) (LIFE
Act Amendments), respectively, will be
adjudicated under applicable statutes
and regulations governing motions to
reopen.

(b) Aliens eligible to reopen proceedings
under section 203 of NACARA. A motion
to reopen proceedings to apply for sus-
pension of deportation or cancellation
of removal under the special rules of
section 309(g) of IIRIRA, as amended by
section 203(c) of NACARA, must estab-
lish that the alien:

(1) Is prima facie eligible for suspen-
sion of deportation pursuant to former
section 244(a) of the Act (as in effect
prior to April 1, 1997) or the special rule
for cancellation of removal pursuant to
section 309(f) of IIRIRA, as amended by
section 203(b) of NACARA;

(2) Was or would be ineligible:

(i) For suspension of deportation by
operation of section 309(c)(5) of IIRIRA
(as in effect prior to November 19, 1997);
or

(ii) For cancellation of removal pur-
suant to section 240A of the Act, but
for operation of section 309(f) of
IIRIRA, as amended by section 203(b) of
NACARA;

(3) Has not been convicted at any
time of an aggravated felony; and

(4) Is within one of the six classes of
aliens described in paragraphs (d)(1)
through (d)(6) of this section.
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(c) Aliens eligible to reopen proceedings
under section 1505(c) of the LIFE Act
Amendments. A motion to reopen pro-
ceedings to apply for suspension of de-
portation or cancellation of removal
under the special rules of section 309(h)
of ITRIRA, as amended by section
1505(c) of the LIFE Act Amendments,
must establish that the alien:

(1) Is prima facie eligible for suspen-
sion of deportation pursuant to former
section 244(a) of the Act (as in effect
prior to April 1, 1997) or cancellation of
removal pursuant to section 240A(b) of
the Act and section 309(f) of IIRIRA, as
amended by section 203(b) of NACARA;

(2) Was or would be ineligible, by op-
eration of section 241(a)(5) of the Act,
for suspension of deportation pursuant
to former section 244(a) of the Act (as
in effect prior to April 1, 1997) or can-
cellation of removal pursuant to sec-
tion 240A(b) of the Act and section
309(f) of ITRIRA, as amended by section
203(b) of NACARA, but for enactment
of section 1505(c) of the LIFE Act
Amendments;

(3) Has not been convicted at any
time of an aggravated felony; and

(4) Is within one of the eight classes
of aliens described in paragraph (d) of
this section.

(d) Classes of Eligible Aliens—(1) Class
1. A national of El Salvador who:

(i) First entered the United States on
or before September 19, 1990;

(ii) Registered for benefits pursuant
to the settlement agreement in Amer-
ican  Baptist Churches, et al. V.
Thornburgh, 760 F. Supp. 796 (N.D. Cal.
1991) (ABC) on or before October 31,
1991, or applied for Temporary Pro-
tected Status (TPS) on or before Octo-
ber 31, 1991; and

(iii) Was not apprehended after De-
cember 19, 1990, at time of entry.

(2) Class 2. A national of Guatemala
who:

(i) First entered the United States on
or before October 1, 1990;

(ii) Registered for ABC benefits on or
before December 31, 1991; and

(iii) Was not apprehended after De-
cember 19, 1990, at time of entry.

(3) Class 3. A national of Guatemala
or El Salvador who applied for asylum
with the Service on or before April 1,
1990.

(4) Class 4. An alien who:

§1003.43

(i) Entered the United States on or
before December 31, 1990;

(ii) Applied for asylum on or before
December 31, 1991; and

(iii) At the time of filing such appli-
cation for asylum was a national of the
Soviet Union, Russia, any republic of
the former Soviet Union, Latvia, Esto-
nia, Lithuania, Poland, Czecho-
slovakia, Romania, Hungary, Bulgaria,
Albania, East Germany, Yugoslavia, or
any state of the former Yugoslavia.

(5) Class 5. The spouse or child of a
person who is described in paragraphs
(d)(1) through (d)(4) of this section and
such person is prima facie eligible for
and has applied for suspension of depor-
tation or special rule cancellation of
removal under section 203 of NACARA.

(6) Class 6. An unmarried son or
daughter of a person who is described
in paragraphs (d)(1) through (d)(4) of
this section and such person is prima
facie eligible for and has applied for
suspension of deportation or special
rule cancellation of removal under sec-
tion 203 of NACARA. If the son or
daughter is 21 years of age or older, the
son or daughter must have entered the
United States on or before October 1,
1990.

(7) Class 7. An alien who was issued
an Order to Show Cause or was in de-
portation proceedings before April 1,
1997, and who applied for suspension of
deportation as a battered alien under
former section 244(a)(3) of the Act (as
in effect before September 30, 1996).

(8) Class 8. An alien:

(1) Who is or was the spouse or child
of a person described in paragraphs
(d)(1) through (d)(4) of this section:

(A) At the time a decision is rendered
to suspend deportation or cancel re-
moval of that person;

(B) At the time that person filed an
application for suspension of deporta-
tion or cancellation of removal; or

(C) At the time that person reg-
istered for ABC benefits, applied for
TPS, or applied for asylum; and

(i1) Who has been battered or sub-
jected to extreme cruelty (or the
spouse described in paragraph (d)(8)(i)
of this section has a child who has been
battered or subjected to extreme cru-
elty) by the person described in para-
graphs (d)(1) through (d)(4) of this sec-
tion.
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(e) Motion to reopen under section 203
of NACARA. (1) An alien filing a motion
to reopen proceedings pursuant to sec-
tion 309(g) of ITIRIRA, as amended by
section 203(c) of NACARA, may ini-
tially file a motion to reopen without
an application for suspension of depor-
tation or cancellation of removal and
supporting documents, but the motion
must be filed no later than September
11, 1998. An alien may file only one mo-
tion to reopen pursuant to section
309(g) of IIRIRA. In such motion to re-
open, the alien must address each of
the four requirements for eligibility
described in paragraph (b) of this sec-
tion and establish that the alien satis-
fies each requirement.

(2) A motion to reopen filed pursuant
to paragraph (b) of this section shall be
considered complete at the time of sub-
mission of an application for suspen-
sion of deportation or special rule can-
cellation of removal and accompanying
documents. Such application must be
submitted no later than November 18,
1999. Aliens described in paragraphs
(d)(5) or (d)(6) of this section must in-
clude, as part of their submission,
proof that their parent or spouse is
prima facie eligible and has applied for
relief under section 203 of NACARA.

(3) The Service shall have 45 days
from the date the alien serves the Im-
migration Court with either the Form
EOIR-40 or the Form I-881 application
for suspension of deportation or special
rule cancellation of removal to respond
to that completed motion. If the alien
fails to submit the required application
on or before November 18, 1999, the mo-
tion will be denied as abandoned.

(f) Motion to reopen wunder section
1505(c) of the LIFE Act Amendments. (1)
An alien filing a motion to reopen pro-
ceedings pursuant to section 309(h) of
IIRIRA, as amended by section 1505(c)
of the LIFE Act Amendments, must
file a motion to reopen with an applica-
tion for suspension of deportation or
cancellation of removal and supporting
documents, on or before October 16,
2001. An alien may file only one motion
to reopen proceedings pursuant to sec-
tion 309(h) of IIRIRA. In such motion
to reopen, the alien must address each
of the four requirements for eligibility
described in paragraph (c) of this sec-
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tion and establish that the alien satis-
fies each requirement.

(2) A motion to reopen and the ac-
companying application and supporting
documents filed pursuant to paragraph
(c) of this section must be submitted
on or before October 16, 2001. Aliens de-
scribed in paragraphs (d)(5) and (d)(6) of
this section must include, as part of
their submission, proof that their par-
ent or spouse is prima facie eligible
and has applied for relief under section
203 of NACARA.

(3) The Service shall have 45 days
from the date the alien serves the Im-
migration Court to respond to that mo-
tion to reopen.

(g) Fee for motion to reopen waived. No
filing fee is required for a motion to re-
open to apply for suspension of depor-
tation or cancellation of removal under
the special rules of section 309(g) or (h)
of ITRIRA, as amended by section 203(c)
of NACARA and by section 1505(c) of
the LIFE Act Amendments, respec-
tively.

(h) Jurisdiction over motions to reopen
under section 203 of NACARA and remand
of appeals. (1) Notwithstanding any
other provisions, any motion to reopen
filed pursuant to the special rules of
section 309(g) of IIRIRA, as amended by
section 203(c) of NACARA, shall be filed
with the Immigration Court, even if
the Board of Immigration Appeals
(Board) issued an order in the case. The
Immigration Court that last had juris-
diction over the proceedings will adju-
dicate the motion.

(2) The Board will remand to the Im-
migration Court any presently pending
appeal in which the alien appears eligi-
ble to apply for suspension of deporta-
tion or cancellation of removal under
the special rules of section 309(g) of
IIRIRA, as amended by section 203 of
NACARA, and appears prima facie eli-
gible for that relief. The alien will then
have the opportunity to apply for sus-
pension or cancellation under the spe-
cial rules of NACARA before the Immi-
gration Court.

(1) Jurisdiction over motions to reopen
under section 1505(c) of the LIFE Act
Amendments and remand of appeals. (1)
Notwithstanding any other provisions,
any motion to reopen filed pursuant to
paragraph (f) of this section to apply
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for suspension of deportation or can-
cellation of removal under section
1505(c) of the LIFE Act Amendments
shall be filed with the Immigration
Court or the Board, whichever last held
jurisdiction over the case. Only an
alien with a reinstated final order, or
an alien with a newly issued final order
that was issued based on the alien hav-
ing reentered the United States ille-
gally after having been removed or
having departed voluntarily under a
prior order of removal that was subject
to reinstatement under section 241(a)(5)
of the Act, may file a motion to reopen
with the Immigration Court or the
Board pursuant to this section. An
alien whose final order has not been re-
instated and as to whom a newly issued
final order, as described in this section,
has not been issued may apply for sus-
pension of deportation or special rule
cancellation of removal before the
Service pursuant to section 309(h)(1) of
IIRIRA, as amended by section 1505(c)
of the LIFE Act Amendments, accord-
ing to the jurisdictional provisions for
applications before the Service set
forth in 8 CFR 240.62(a) or before the
Immigration Court as set forth in 8
CFR 240.62(b).

(2) If the Immigration Court has ju-
risdiction and grants only the motion
to reopen filed pursuant to paragraph
(f) of this section, the scope of the re-
opened proceeding shall be limited to a
determination of the alien’s eligibility
for suspension of deportation or can-
cellation of removal pursuant to sec-
tion 309(h)(1) of IIRIRA, as amended by
section 1505(c) of the LIFE Act Amend-
ments.

(3) If the Board has jurisdiction and
grants only the motion to reopen filed
pursuant to paragraph (f) of this sec-
tion, it shall remand the case to the
Immigration Court solely for adjudica-
tion of the application for suspension
of deportation or cancellation of re-
moval pursuant to section 309(h)(1) of
IIRIRA, as amended by section 1505(c)
of the LIFE Act Amendments.

(4) Nothing in this section shall be
interpreted to preclude or restrict the
applicability of any other exceptions
regarding motions to reopen that are
provided for in 8 CFR 3.2(c)(3) and
3.23(b).

[66 FR 37123, July 17, 2001]
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§1003.44 Special motion to seek sec-
tion 212(c) relief for aliens who
pleaded guilty or nolo contendere to
certain crimes before April 1, 1997.

(a) Standard for adjudication. This sec-
tion applies to certain aliens who for-
merly were lawful permanent resi-
dents, who are subject to an adminis-
tratively final order of deportation or
removal, and who are eligible to apply
for relief under former section 212(c) of
the Act and 8 CFR 1212.3 with respect
to convictions obtained by plea agree-
ments reached prior to a verdict at
trial prior to April 1, 1997. A special
motion to seek relief under section
212(c) of the Act will be adjudicated
under the standards of this section and
8 CFR 1212.3. This section is not appli-
cable with respect to any conviction
entered after trial.

(b) General eligibility. The alien has
the burden of establishing eligibility
for relief, including the date on which
the alien and the prosecution agreed on
the plea of guilt or mnolo contendere.
Generally, a special motion under this
section to seek section 212(c) relief
must establish that the alien:

(1) Was a lawful permanent resident
and is now subject to a final order of
deportation or removal;

(2) Agreed to plead guilty or nolo
contendere to an offense rendering the
alien deportable or removable, pursu-
ant to a plea agreement made before
April 1, 1997;

(3) Had seven consecutive years of
lawful unrelinquished domicile in the
United States prior to the date of the
final administrative order of deporta-
tion or removal; and

(4) Is otherwise eligible to apply for
section 212(c) relief under the standards
that were in effect at the time the
alien’s plea was made, regardless of
when the plea was entered by the
court.

(c) Aggravated felony definition. For
purposes of eligibility to apply for sec-
tion 212(c) relief under this section and
8 CFR 1212.3, the definition of aggra-
vated felony in section 101(a)(43) of the
Act is that in effect at the time the
special motion or the application for
section 212(c) relief is adjudicated
under this section. An alien shall be
deemed to be ineligible for section
212(c) relief if he or she has been
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charged and found deportable or re-
movable on the basis of a crime that is
an aggravated felony, except as pro-
vided in 8 CFR 1212.3(f)(4).

(d) Effect of prior denial of section
212(c) relief. A motion under this sec-
tion will not be granted with respect to
any conviction where an alien has pre-
viously been denied section 212(c) relief
by an immigration judge or by the
Board on discretionary grounds.

(e) Scope of proceedings. Proceedings
shall be reopened under this section
solely for the purpose of adjudicating
the application for section 212(c) relief,
but if the immigration judge or the
Board grants a motion by the alien to
reopen the proceedings on other appli-
cable grounds under 8 CFR 1003.2 or
1003.23 of this chapter, all issues en-
compassed within the reopened pro-
ceedings may be considered together,
as appropriate.

(f) Procedure for filing a special motion
to seek section 212(c) relief. An eligible
alien shall file a special motion to seek
section 212(c) relief with the immigra-
tion judge or the Board, whichever last
held jurisdiction over the case. An eli-
gible alien must submit a copy of the
Form I-191 application, and supporting
documents, with the special motion.
The motion must contain the notation
‘“‘special motion to seek section 212(c)
relief.”” The Department of Homeland
Security (DHS) shall have 45 days from
the date of filing of the special motion
to respond. In the event the DHS does
not respond to the motion, the DHS re-
tains the right in the proceedings to
contest any and all issues raised.

(g) Relationship to motions to reopen or
reconsider on other grounds. (1) Other
pending motions to reopen or reconsider.
An alien who has previously filed a mo-
tion to reopen or reconsider that is
still pending before an immigration
judge or the Board, other than a mo-
tion for section 212(c) relief, must file a
separate special motion to seek section
212(c) relief pursuant to this section.
The new motion shall specify any other
motions currently pending before an
immigration judge or the Board. An
alien who has previously filed a motion
to reopen under 8 CFR 1003.2 or 1003.23
based on INS v. St. Cyr is not required
to file a new special motion under this
section, but he or she may supplement
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the previous motion if it is still pend-
ing. Any motion for section 212(c) relief
described in this section pending before
the Board or an immigration judge on
the effective date of this rule that
would be barred by the time or number
limitations on motions shall be deemed
to be a motion filed pursuant to this
section, and shall not count against
the number restrictions for other mo-
tions to reopen.

(2) Motions previously filed pursuant to
prior provision. If an alien previously
filed a motion to apply for section
212(c) relief with an immigration judge
or the Board pursuant to the prior pro-
visions of this section, as in effect be-
fore October 28, 2004, and the motion is
still pending, the motion will be adju-
dicated pursuant to the standards of
this section, both as revised and as pre-
viously in effect, and the alien does not
need to file a new special motion pur-
suant to paragraph (g)(1) of this sec-
tion. However, if a motion filed under
the prior provisions of this section was
denied because the alien did not satisfy
the requirements contained therein,
the alien must file a new special mo-
tion pursuant to this section, if eligi-
ble, in order to apply for section 212(c)
relief based on the requirements estab-
lished in this section.

(3) Effect of a prior denial of a motion
to reopen or motion to reconsider filed
after the St. Cyr decision. A motion
under this section will not be granted
where an alien has previously sub-
mitted a motion to reopen or motion to
reconsider based on the St. Cyr decision
and that motion was denied by an im-
migration judge or the Board (except
on account of time or number limita-
tions for such motions).

(4) Limitations for motions. The filing
of a special motion under this section
has no effect on the time and number
limitations for motions to reopen or re-
consider that may be filed on grounds
unrelated to section 212(c).

(h) Deadline to file a special motion to
seek section 212(c) relief under this sec-
tion. An alien subject to a final admin-
istrative order of deportation or re-
moval must file a special motion to
seek section 212(c) relief on or before
April 26, 2005. An eligible alien may file
one special motion to seek section
212(c) relief under this section.
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(i) Fees. No filing fee is required at
the time the alien files a special mo-
tion to seek section 212(c) relief under
this section. However, if the special
motion is granted, and the alien has
not previously filed an application for
section 212(c) relief, the alien will be
required to submit the appropriate fee
receipt at the time the alien files the
Form 1I-191 with the immigration
court.

(j) Remands of appeals. If the Board
has jurisdiction and grants the motion
to apply for section 212(c) relief pursu-
ant to this section, it shall remand the
case to the immigration judge solely
for adjudication of the section 212(c)
application.

(k) Limitations on eligibility under this
section. This section does not apply to:

(1) Aliens who have departed the
United States and are currently out-
side the United States;

(2) Aliens issued a final order of de-
portation or removal who then ille-
gally returned to the United States; or

(3) Aliens who have not been admit-
ted or paroled.

[69 FR 57833, Sept. 28, 2004]

§1003.46 Protective orders, sealed sub-
missions in Immigration Courts.

(a) Authority. In any immigration or
bond proceeding, Immigration Judges
may, upon a showing by the Service of
a substantial likelihood that specific
information submitted under seal or to
be submitted under seal will, if dis-
closed, harm the national security (as
defined in section 219(c)(2) of the Act)
or law enforcement interests of the
United States, issue a protective order
barring disclosure of such information.

(b) Motion by the service. The Service
may at any time after filing a Notice
to Appear, or other charging document,
file with the Immigration Judge, and
serve upon the respondent, a motion
for an order to protect specific infor-
mation it intends to submit or is sub-
mitting under seal. The motion shall
describe, to the extent practical, the
information that the Service seeks to
protect from disclosure. The motion
shall specify the relief requested in the
protective order. The respondent may
file a response to the motion within
ten days after the motion is served.

§1003.46

(c) Sealed annmexr to motion. In the
Service’s discretion, the Service may
file the specific information as a sealed
annex to the motion, which shall not
be served upon the respondent. If the
Service files a sealed annex, or the Im-
migration Judge, in his or her discre-
tion, instructs that the information be
filed as a sealed annex in order to de-
termine whether to grant or deny the
motion, the Immigration Judge shall
consider the information only for the
purpose of determining whether to
grant or deny the motion.

(d) Due deference. The Immigration
Judge shall give appropriate deference
to the expertise of senior officials in
law enforcement and national security
agencies in any averments in any sub-
mitted affidavit in determining wheth-
er the disclosure of information will
harm the national security or law en-
forcement interests of the TUnited
States.

(e) Denied motions. If the motion is
denied, any sealed annex shall be re-
turned to the Service, and the Immi-
gration Judge shall give no weight to
such information. The Service may im-
mediately appeal denial of the motion
to the Board, which shall have jurisdic-
tion to hear the appeal, by filing a No-
tice of Appeal and the sealed annex
with the Board. The Immigration
Judge shall hold any further pro-
ceedings in abeyance pending resolu-
tion of the appeal by the Board.

(f) Granted motions. If the motion is
granted, the Immigration Judge shall
issue an appropriate protective order.

(1) The Immigration Judge shall en-
sure that the protective order encom-
passes such witnesses as the respond-
ent demonstrates are reasonably nec-
essary to the presentation of his case.
If necessary, the Immigration Judge
may impose the requirements of the
protective order on any witness before
the Immigration Judge to whom such
information may be disclosed.

(2) The protective order may require
that the respondent, and his or her at-
torney or accredited representative, if
any:

(i) Not divulge any of the informa-
tion submitted under the protective
order, or any information derived
therefrom, to any person or entity,
other than authorized personnel of the
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Executive Office for Immigration Re-
view, the Service, or such other per-
sons approved by the Service or the Im-
migration Judge;

(ii) When transmitting any informa-
tion under a protective order, or any
information derived therefrom, to the
Executive Office for Immigration Re-
view or the Service, include a cover
sheet identifying the contents of the
submission as containing information
subject to a protective order under this
section;

(iii) Store any information under a
protective order, or any information
derived therefrom, in a reasonably se-
cure manner, and return all copies of
such information to the Service upon
completion of proceedings, including
judicial review; and

(iv) Such other requirements as the
Immigration Judge finds necessary to
protect the information from disclo-
sure.

(3) Upon issuance of such protective
order, the Service shall serve the re-
spondent with the protective order and
the sealed information. A protective
order issued under this section shall re-
main in effect until vacated by the Im-
migration Judge.

(4) Further review of the protective
order before the Board shall only be
had pursuant to review of an order of
the Immigration Judge resolving all
issues of removability and any applica-
tions for relief pending in the matter
pursuant to 8 CFR 3.1(b). Notwith-
standing any other provision of this
section, the Immigration Judge shall
retain jurisdiction to modify or vacate
a protective order upon motion of the
Service or the respondent. An Immi-
gration Judge may not grant a motion
by the respondent to modify or vacate
a protective order until either: the
Service files a response to such motion
or 10 days after service of such motion
on the Service.

(g) Admissibility as evidence. The
issuance of a protective order shall not
prejudice the respondent’s right to
challenge the admissibility of the in-
formation subject to a protective
order. The Immigration Judge may not
find the information inadmissible sole-
ly because it is subject to a protective
order.
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(h) Seal. Any submission to the Immi-
gration Judge, including any briefs, re-
ferring to information subject to a pro-
tective order shall be filed under seal.
Any information submitted subject to
a protective order under this paragraph
shall remain under seal as part of the
administrative record.

(i) Administrative enforcement. If the
Service establishes that a respondent,
or the respondent’s attorney or accred-
ited representative, has disclosed infor-
mation subject to a protective order,
the Immigration Judge shall deny all
forms of discretionary relief, except
bond, unless the respondent fully co-
operates with the Service or other law
enforcement agencies in any investiga-
tion relating to the noncompliance
with the protective order and disclo-
sure of the information; and estab-
lishes by clear and convincing evidence
either that extraordinary and ex-
tremely unusual circumstances exist or
that failure to comply with the protec-
tive order was beyond the control of
the respondent and his or her attorney
or accredited representative. Failure to
comply with a protective order may
also result in the suspension of an at-
torney’s or an accredited representa-
tive’s privilege of appearing before the
Executive Office for Immigration Re-
view or before the Service pursuant to
8 CFR part 3, subpart G.

[67 FR 36802, May 28, 2002]

§1003.47 Identity, law enforcement, or
security investigations or examina-
tions relating to applications for
immigration relief, protection, or
restriction on removal.

(a) In general. The procedures of this
section are applicable to any applica-
tion for immigration relief, protection,
or restriction on removal that is sub-
ject to the conduct of identity, law en-
forcement, or security investigations
or examinations as described in para-
graph (b) of this section, in order to en-
sure that DHS has completed the ap-
propriate identity, law enforcement, or
security investigations or examina-
tions before the adjudication of the ap-
plication.

(b) Covered applications. The require-
ments of this section apply to the
granting of any form of immigration
relief in immigration proceedings
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which permits the alien to reside in the
United States, including but not lim-
ited to the following forms of relief,
protection, or restriction on removal
to the extent they are within the au-
thority of an immigration judge or the
Board to grant:

(1) Asylum under section 208 of the
Act.

(2) Adjustment of status to that of a
lawful permanent resident under sec-
tions 209 or 245 of the Act, or any other
provision of law.

(3) Waiver of inadmissibility or de-
portability under sections 209(c), 212, or
237 of the Act, or any provision of law.

(4) Permanent resident status on a
conditional basis or removal of the
conditional basis of permanent resi-
dent status under sections 216 or 216A
of the Act, or any other provision of
law.

(5) Cancellation of removal or sus-
pension of deportation under section
240A or former section 244 of the Act,
or any other provision of law.

(6) Relief from removal under former
section 212(c) of the Act.

(7) Withholding of removal under sec-
tion 241(b)(3) of the Act or under the
Convention Against Torture.

(8) Registry under section 249 of the
Act.

(9) Conditional grants relating to the
above, such as for applications seeking
asylum pursuant to section 207(a)(5) of
the Act or cancellation of removal in
light of section 240A(e) of the Act.

(c) Completion of applications for immi-
gration relief, protection, or restriction on
removal. Failure to file necessary docu-
mentation and comply with the re-
quirements to provide biometrics and
other biographical information in con-
formity with the applicable regula-
tions, the instructions to the applica-
tions, the biometrics notice, and in-
structions provided by DHS, within the
time allowed by the immigration
judge’s order, constitutes abandonment
of the application and the immigration
judge may enter an appropriate order
dismissing the application unless the
applicant demonstrates that such fail-
ure was the result of good cause. Noth-
ing in this section shall be construed to
affect the provisions in 8 CFR 1208.4 re-
garding the timely filing of asylum ap-
plications or the determination of a re-
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spondent’s compliance with any other
deadline for initial filing of an applica-
tion, including the consequences of fil-
ing under the Child Status Protection
Act.

(d) Biometrics and other biographical
information. At any hearing at which a
respondent expresses an intention to
file or files an application for relief for
which identity, law enforcement, or se-
curity investigations or examinations
are required under this section, unless
DHS advises the immigration judge
that such information is unnecessary
in the particular case, DHS shall notify
the respondent of the need to provide
biometrics and other biographical in-
formation and shall provide a bio-
metrics notice and instructions to the
respondent for such procedures. The
immigration judge shall specify for the
record when the respondent receives
the biometrics notice and instructions
and the consequences for failing to
comply with the requirements of this
section. Whenever required by DHS,
the applicant shall make arrangements
with an office of DHS to provide bio-
metrics and other biographical infor-
mation (including for any other person
covered by the same application who is
required to provide biometrics and
other biographical information) before
or as soon as practicable after the fil-
ing of the application for relief in the
immigration proceedings. Failure to
provide biometrics or other biographi-
cal information of the applicant or any
other covered individual within the
time allowed will constitute abandon-
ment of the application or of the other
covered individual’s participation un-
less the applicant demonstrates that
such failure was the result of good
cause. DHS is responsible for obtaining
biometrics and other biographical in-
formation with respect to any alien in
detention.

(e) Conduct of investigations or exami-
nations. DHS shall endeavor to initiate
all relevant identity, law enforcement,
or security investigations or examina-
tions concerning the alien or bene-
ficiaries promptly, to complete those
investigations or examinations as
promptly as is practicable (consid-
ering, among other things, increased
demands placed upon such investiga-
tions), and to advise the immigration
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judge of the results in a timely man-
ner, on or before the date of a sched-
uled hearing on any application for im-
migration relief filed in the pro-
ceedings. The immigration judges, in
scheduling hearings, shall allow a pe-
riod of time for DHS to undertake the
necessary identity, law enforcement, or
security investigations or examina-
tions prior to the date that an applica-
tion is scheduled for hearing and dis-
position, with a view to minimizing the
number of cases in which hearings
must be continued.

(f) Continuance for completion of inves-
tigations or examinations. If DHS has not
reported on the completion and results
of all relevant identity, law enforce-
ment, or security investigations or ex-
aminations for an applicant and his or
her beneficiaries by the date that the
application is scheduled for hearing
and disposition, after the time allowed
by the immigration judge pursuant to
paragraph (e) of this section, the immi-
gration judge may continue pro-
ceedings for the purpose of completing
the investigations or examinations, or
hear the case on the merits. DHS shall
attempt to give reasonable notice to
the immigration judge of the fact that
all relevant identity, law enforcement,
or security investigations or examina-
tions have not been completed and the
amount of time DHS anticipates is re-
quired to complete those investiga-
tions or examinations.

(g) Adjudication after completion of in-
vestigations or examinations. In no case
shall an immigration judge grant an
application for immigration relief that
is subject to the conduct of identity,
law enforcement, or security investiga-
tions or examinations under this sec-
tion until after DHS has reported to
the immigration judge that the appro-
priate investigations or examinations
have been completed and are current as
provided in this section and DHS has
reported any relevant information
from the investigations or examina-
tions to the immigration judge.

(h) Adjudication upon remand from the
Board. In any case remanded pursuant
to 8 CFR 1003.1(d)(6), the immigration
judge shall consider the results of the
identity, law enforcement, or security
investigations or examinations subject
to the provisions of this section. If new
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information is presented, the immigra-
tion judge may hold a further hearing
if necessary to consider any legal or
factual issues, including issues relating
to credibility, if relevant. The immi-
gration judge shall then enter an order
granting or denying the immigration
relief sought.

(i) Procedures when immigration relief
granted. At the time that the immigra-
tion judge or the Board grants any re-
lief under this section that would enti-
tle the respondent to a new document
evidencing such relief, the decision
granting such relief shall include ad-
vice that the respondent will need to
contact an appropriate office of DHS.
Information concerning DHS locations
and local procedures for document
preparation shall be routinely provided
to EOIR and updated by DHS. Upon re-
spondent’s presentation of a final order
from the immigration judge or the
Board granting such relief and submis-
sion of any biometric and other infor-
mation necessary, DHS shall prepare
such documents in keeping with sec-
tion 264 of the Act and regulations
thereunder and other relevant law.

(3) Voluntary departure. The proce-
dures of this section do not apply to
the granting of voluntary departure
prior to the conclusion of proceedings
pursuant to 8 CFR 1240.26(b) or at the
conclusion of proceedings pursuant to 8
CFR 1240.26(c). If DHS seeks a continu-
ance in order to complete pending iden-
tity, law enforcement, or security in-
vestigations or examinations, the im-
migration judge may grant additional
time in the exercise of discretion, and
the 30-day period for the immigration
judge to grant voluntary departure, as
provided in §1240.26(b)(1)(ii), shall be
extended accordingly.

(k) Custody hearings. The foregoing
provisions of this section do not apply
to proceedings seeking the redeter-
mination of conditions of custody of an
alien during the pendency of immigra-
tion proceedings under section 236 of
the Act. In scheduling an initial cus-
tody redetermination hearing, the im-
migration judge shall, to the extent
practicable consistent with the expe-
dited nature of such cases, take ac-
count of the brief initial period of time
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needed for DHS to conduct the auto-
mated portions of its identity, law en-
forcement, or security investigations
or examinations with respect to aliens
detained in connection with immigra-
tion proceedings. If at the time of the
custody hearing DHS seeks a brief con-
tinuance in an appropriate case based
on unresolved identity, law enforce-
ment, or security investigations or ex-
aminations, the immigration judge in
the exercise of discretion may grant
one or more continuances for a limited
period of time which is reasonable
under the circumstances.

[70 FR 4753, Jan. 31, 2005]
Subpart D [Reserved]

Subpart E—List of Pro Bono Legal
Service Providers

SOURCE: 62 FR 9073, Feb. 28, 1997, unless
otherwise noted.

§1003.61 General provisions.

(a) Definitions—(1) Director. Director
means the Director of the Executive
Office for Immigration Review (EOIR),
pursuant to 8 CFR 1001.1(0), and shall
also include any office or official with-
in EOIR to whom the Director dele-
gates authority with respect to subpart
E of this part.

(2) Pro bono legal services. Pro bono
legal services are those uncompensated
legal services performed for indigent
individuals or the public good without
any expectation of either direct or in-
direct remuneration, including referral
fees (other than filing fees or
photocopying and mailing expenses),
although a representative may be regu-
larly compensated by the firm, organi-
zation, or pro bono referral service
with which he or she is associated.

(3) Organication. A non-profit reli-
gious, charitable, social service, or
similar group established in the United
States.

(4) Pro bono referral service. A referral
service, offered by a non-profit group,
association, or similar organization es-
tablished in the United States that as-
sists persons in locating pro bono rep-
resentation by making case referrals to
attorneys or organizations that are
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available to provide pro bono represen-
tation.

(5) Provider. Any organization, pro
bono referral service, or attorney
whose name is included on the List of
Pro Bono Legal Service Providers.

(b) Authority. The Director shall
maintain a list, known as the List of
Pro Bono Legal Service Providers
(List), of organizations, pro bono refer-
ral services, and attorneys qualified
under this subpart to provide pro bono
legal services in immigration pro-
ceedings. The List, which shall be up-
dated not less than quarterly, shall be
provided to individuals in removal and
other proceedings before an immigra-
tion court.

(¢) Qualification. An organization, pro
bono referral service, or attorney
qualifies to be included on the List if
the eligibility requirements under
§1003.62 and the application procedures
under §1003.63 are met.

(d) Organizations. Approval of an or-
ganization’s application to be included
on the List under this subpart is not
equivalent to recognition under part
1292 of this chapter. Recognition under
part 1292 of this chapter does not con-
stitute a successful application for pur-
poses of the List.

[80 FR 59510, Oct. 1, 2015]

§1003.62 Eligibility.

(a) Organizations recognized under part
1292. An organization that is recognized
under part 1292 of this chapter is eligi-
ble to apply to have its name included
on the List if the organization meets
the requirements in paragraphs (a)(l)
through (3) of this section.

(1) The organization will provide a
minimum of 50 hours per year of pro
bono legal services to individuals at
each immigration court location where
the organization intends to be included
on the List, in cases where an attorney
or representative of the organization,
or an attorney or representative to
whom the organization has referred the
case for pro bono representation, files a
Form EOIR-28 Notice of Entry of Ap-
pearance as Attorney or Representa-
tive before the Immigration Court
(EOIR-28 Notice of Entry of Appear-
ance). When an attorney or representa-
tive of the organization represents the
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individual pro bono before the immi-
gration court location, the organiza-
tion may count, toward the 50-hour re-
quirement, the attorney’s or represent-
ative’s out-of-court preparation time
and in-court time. When the organiza-
tion refers the case for pro bono legal
services outside the organization, the
organization may count, toward the 50-
hour requirement, time the organiza-
tion’s attorneys and representatives
spent providing pro bono legal services,
for example conducting an intake
interview or mentoring the attorney or
representative to whom the case is re-
ferred. However, the organization is
not permitted to count the time of the
attorney or representative to whom
the case was referred.

(2) The organization has on its staff
at least one attorney, as defined in
§1292.1(a)(1) of this chapter, or at least
one representative accredited under
part 1292 of this chapter, to practice be-
fore the immigration courts and the
Board of Immigration Appeals.

(3) No attorney or representative who
will provide pro bono legal services on
the organization’s behalf in cases pend-
ing before EOIR is the subject of an
order of disbarment under
§1003.101(a)(1) or suspension under
§1003.101(a)(2).

(b) Organiczations not recognized under
part 1292. An organization that is not
recognized under part 1292 of this chap-
ter is eligible to apply to have its name
included on the List if the organization
meets the requirements in paragraphs
(b)(1) through (3) of this section.

(1) The organization will provide a
minimum of 50 hours per year of pro
bono legal services to individuals at
each immigration court location where
the organization intends to be included
on the List, in cases where an attorney
or representative of the organization,
or an attorney or representative to
whom the organization has referred the
case for pro bono representation, files a
Form EOIR-28 Notice of Entry of Ap-
pearance. When an attorney or rep-
resentative of the organization rep-
resents the individual pro bono before
the immigration court location, the or-
ganization may count, toward the 50-
hour requirement, the attorney’s or
representative’s out-of-court prepara-
tion time and in-court time. When the
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organization refers the case for pro
bono legal services outside the organi-
zation, the organization may count, to-
ward the 50-hour requirement, time the
organization’s attorneys or representa-
tives spent providing pro bono legal
services, for example conducting an in-
take interview or mentoring the attor-
ney or representative to whom the case
is referred. However, the organization
is not permitted to count the time of
the attorney or representative to
whom the case was referred.

(2) The organization has on its staff
at least one attorney, as defined in
§1292.1(a)(1) of this chapter.

(3) No attorney or representative who
will provide pro bono legal services on
the organization’s behalf in cases pend-
ing before EOIR is the subject of an
order of disbarment under
§1003.101(a)(1) or suspension under
§1003.101(a)(2).

(c) Pro bono referral services. A refer-
ral service is eligible to apply to have
its name included on the List at each
immigration court location where the
referral service either refers or plans to
refer cases to attorneys or organiza-
tions that will provide pro bono legal
services to individuals in proceedings
before an immigration judge.

(d) Attorneys. An attorney, as defined
in §1292.1(a)(1) of this chapter, is eligi-
ble to apply to have his or her name in-
cluded on the List if the attorney
meets the requirements in paragraphs
(d)(1) through (3) of this section.

(1) The attorney is not the subject of
an order of disbarment under
§1003.101(a)(1) or suspension under
§1003.101(a)(2);

(2) The attorney will provide a min-
imum of 50 hours per year of pro bono
legal services to individuals at each
immigration court location where the
attorney intends to be included on the
List, in cases where he or she files a
Form EOIR-28 Notice of Entry of Ap-
pearance. The attorney may count, to-
ward the requirement, both out-of-
court preparation time and in-court
time.

(3) The attorney cannot provide pro
bono legal services through or in asso-
ciation with an organization or pro
bono referral service described in para-
graph (a), (b), or (c) of this section be-
cause:
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(i) Such an organization or referral
service is unavailable; or

(ii) The range of services provided by
an available organization(s) or referral
service(s) is insufficient to address the
needs of the community.

[80 FR 59510, Oct. 1, 2015]

§1003.63 Applications.

(a) Generally. To be included on the
List, any organization, pro bono refer-
ral service, or attorney that is eligible
under §1003.62 to apply to be included
on the List must file an application
with the Director. Applications must
be received by the Director at least 60
days in advance of the quarterly up-
date in order to be considered. The ap-
plication must:

(1) Establish by clear and convincing
evidence that the applicant qualifies to
be on the List pursuant to §1003.61(c);

(2) Specify how the organization, pro
bono referral service, or attorney
wants its name and contact informa-
tion to be set forth on the List; and

(3) Identify each immigration court
location where the organization, pro
bono referral service, or attorney pro-
vides, or plans to provide, pro bono
legal services.

(b) Organizations. An organization,
whether recognized or not under part
1292, must submit with its application
a declaration signed by an authorized
officer of the organization that states
under penalty of perjury:

(1) That it will provide annually at
least 50 hours of pro bono legal services
to individuals in removal or other pro-
ceedings before each immigration
court location identified in its applica-
tion;

(2) That every attorney and accred-
ited representative who will represent
clients pro bono before EOIR on behalf
of the organization is registered to
practice before EOIR under §1292.1(f);

(3) That no attorney or representa-
tive who will provide pro bono legal
services on behalf of the organization
in cases pending before EOIR:

(i) Is under any order suspending, en-
joining, restraining, disbarring, or oth-
erwise restricting him or her in the
practice of law; or

(ii) Is the subject of an order of dis-
barment under §1003.101(a)(1) or suspen-
sion under §1003.101(a)(2); and
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(4) Any specific limitations it has in
providing pro bono legal services (e.g.,
not available to assist detained indi-
viduals or those with criminal convic-
tions, or available for asylum cases
only).

(¢c) Pro bono referral services. A pro
bono referral service must submit with
its application a declaration signed by
an authorized officer of the referral
service that states under penalty of
perjury:

(1) That it will offer its referral serv-
ices to individuals in removal or other
proceedings before each immigration
court location identified in its applica-
tion; and

(2) Any specific limitations it has in
providing its pro bono referral services
(e.g., not available to assist detained
individuals or those with criminal con-
victions, or available only for asylum
cases).

(d) Attorneys. An attorney must sub-
mit with his or her application a dec-
laration that states under penalty of
perjury:

(1) That he or she will provide annu-
ally at least 50 hours of pro bono legal
services to individuals in removal or
other proceedings before each immigra-
tion court location identified in his or
her application;

(2) Any specific limitations the attor-
ney has in providing pro bono legal
services (e.g., not available to assist
detained individuals or those with
criminal convictions, or available for
asylum cases only);

(3) A description of the good-faith ef-
forts he or she made to provide pro
bono legal services through an organi-
zation or pro bono referral service de-
scribed in §1003.62(a), (b), or (c) to indi-
viduals appearing before each immigra-
tion court location listed in the appli-
cation;

(4) An explanation that any such or-
ganization or referral service is un-
available or that the range of services
provided by available organization(s)
or referral service(s) is insufficient to
address the needs of the community;

(5) His or her EOIR registration num-
ber;
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(6) That he or she is not under any
order suspending, enjoining, restrain-
ing, disbarring, or otherwise restrict-
ing him or her in the practice of law;
and

(7) That he or she is not the subject
of an order of disbarment under
§1003.101(a)(1) or suspension under
§1003.101(a)(2).

(e) Applications approved before No-
vember 30, 2015. Providers whose appli-
cations to be included on the List were
approved before November 30, 2015 must
file an application under this section as
follows: Organizations and pro bono re-
ferral services, within one year of No-
vember 30, 2015; attorneys, within six
months of November 30, 2015. The
names of providers who do not file an
application as required by this para-
graph shall be removed from the List
following expiration of the application
time period, the removal of which will
be reflected no later than in the next
quarterly update.

(f) Notice and comments—(1) Public no-
tice and comment. The names of the ap-
plicants, whether organizations, pro
bono referral services, or individuals,
meeting the regulatory requirements
to be included on the List shall be pub-
licly posted for 15 days after review of
the applications by the Director, and
upon request a copy of each application
shall be made available for public re-
view. Any individual may forward to
the Director comments or a rec-
ommendation for approval or dis-
approval of an application within 30
days from the first date the name of
the applicant is publicly posted. The
commenting party shall include his or
her name and address. A comment or
recommendation may be sent to the
Director electronically, in which case
the Director shall transmit the com-
ment or recommendation to the appli-
cant. A comment or recommendation
not sent to the Director electronically
must include proof of service on the ap-
plicant, in accordance with the defini-
tion of ‘‘service’ set forth in §1003.13.

(2) Response. The applicant has 15
days to respond from the date the ap-
plicant was served with, or notified by
the Director of, the comment. All re-
sponses must be filed with the Director
and include proof of service of a copy of
such response on the commenting

8 CFR Ch. V (1-1-16 Edition)

party, in accordance with the defini-
tion of ‘‘service’’ set forth in §1003.13.

[80 FR 59511, Oct. 1, 2015]

§1003.63 Applications.

(a) Generally. To be included on the
List, any organization, pro bono refer-
ral service, or attorney that is eligible
under §1003.62 to apply to be included
on the List must file an application
with the Director. Applications must
be received by the Director at least 60
days in advance of the quarterly up-
date in order to be considered. The ap-
plication must:

(1) Establish by clear and convincing
evidence that the applicant qualifies to
be on the List pursuant to §1003.61(c);

(2) Specify how the organization, pro
bono referral service, or attorney
wants its name and contact informa-
tion to be set forth on the List; and

(3) Identify each immigration court
location where the organization, pro
bono referral service, or attorney pro-
vides, or plans to provide, pro bono
legal services.

(b) Organizations. An organization,
whether recognized or not under part
1292, must submit with its application
a declaration signed by an authorized
officer of the organization that states
under penalty of perjury:

(1) That it will provide annually at
least 50 hours of pro bono legal services
to individuals in removal or other pro-
ceedings before each immigration
court location identified in its applica-
tion;

(2) That every attorney and accred-
ited representative who will represent
clients pro bono before EOIR on behalf
of the organization is registered to
practice before EOIR under §1292.1(f);

(3) That no attorney or representa-
tive who will provide pro bono legal
services on behalf of the organization
in cases pending before EOIR:

(i) Is under any order suspending, en-
joining, restraining, disbarring, or oth-
erwise restricting him or her in the
practice of law; or

(ii) Is the subject of an order of dis-
barment under §1003.101(a)(1) or suspen-
sion under §1003.101(a)(2); and

(4) Any specific limitations it has in
providing pro bono legal services (e.g.,
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not available to assist detained indi-

viduals or those with criminal convic-
tions, or available for asylum cases
only).

(c) Pro bono referral services. A pro
bono referral service must submit with
its application a declaration signed by
an authorized officer of the referral
service that states under penalty of
perjury:

(1) That it will offer its referral serv-
ices to individuals in removal or other
proceedings before each immigration
court location identified in its applica-
tion; and

(2) Any specific limitations it has in
providing its pro bono referral services
(e.g., not available to assist detained
individuals or those with criminal con-
victions, or available only for asylum
cases).

(d) Attorneys. An attorney must sub-
mit with his or her application a dec-
laration that states under penalty of
perjury:

(1) That he or she will provide annu-
ally at least 50 hours of pro bono legal
services to individuals in removal or
other proceedings before each immigra-
tion court location identified in his or
her application;

(2) Any specific limitations the attor-
ney has in providing pro bono legal
services (e.g., not available to assist
detained individuals or those with
criminal convictions, or available for
asylum cases only);

(3) A description of the good-faith ef-
forts he or she made to provide pro
bono legal services through an organi-
zation or pro bono referral service de-
scribed in §1003.62(a), (b), or (c) to indi-
viduals appearing before each immigra-
tion court location listed in the appli-
cation;

(4) An explanation that any such or-
ganization or referral service is un-
available or that the range of services
provided by available organization(s)
or referral service(s) is insufficient to
address the needs of the community;

(5) His or her EOIR registration num-
ber;

(6) That he or she is not under any
order suspending, enjoining, restrain-
ing, disbarring, or otherwise restrict-
ing him or her in the practice of law;
and
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(7) That he or she is not the subject
of an order of disbarment under
§1003.101(a)(1) or suspension under
§1003.101(a)(2).

(e) Applications approved before No-
vember 30, 2015. Providers whose appli-
cations to be included on the List were
approved before November 30, 20156 must
file an application under this section as
follows: Organizations and pro bono re-
ferral services, within one year of No-
vember 30, 2015; attorneys, within six
months of November 30, 2015. The
names of providers who do not file an
application as required by this para-
graph shall be removed from the List
following expiration of the application
time period, the removal of which will
be reflected no later than in the next
quarterly update.

(f) Notice and comments—(1) Public no-
tice and comment. The names of the ap-
plicants, whether organizations, pro
bono referral services, or individuals,
meeting the regulatory requirements
to be included on the List shall be pub-
licly posted for 15 days after review of
the applications by the Director, and
upon request a copy of each application
shall be made available for public re-
view. Any individual may forward to
the Director comments or a rec-
ommendation for approval or dis-
approval of an application within 30
days from the first date the name of
the applicant is publicly posted. The
commenting party shall include his or
her name and address. A comment or
recommendation may be sent to the
Director electronically, in which case
the Director shall transmit the com-
ment or recommendation to the appli-
cant. A comment or recommendation
not sent to the Director electronically
must include proof of service on the ap-
plicant, in accordance with the defini-
tion of ‘‘service’ set forth in §1003.13.

(2) Response. The applicant has 15
days to respond from the date the ap-
plicant was served with, or notified by
the Director of, the comment. All re-
sponses must be filed with the Director
and include proof of service of a copy of
such response on the commenting
party, in accordance with the defini-
tion of ‘“‘service’ set forth in §1003.13.

[80 FR 59511, Oct. 1, 2015]
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§1003.64 Approval and denial of appli-
cations.

(a) Authority. The Director in his dis-
cretion shall have the authority to ap-
prove or deny an application to be in-
cluded on the List of Pro Bono Legal
Service Providers. The Director may
request additional information from
the applicant to determine whether the
applicant qualifies to be included on
the List.

(b) Decision. The applicant shall be
notified of the decision in writing. The
written notice shall be served in ac-
cordance with the definition of ‘‘serv-
ice” set forth in §1003.13, at the address
provided on the application unless the
applicant subsequently provides a
change of address pursuant to §1003.66,
or shall be transmitted to the appli-
cant electronically.

(1) Denials. If the application is de-
nied, the applicant shall be given a
written explanation of the grounds for
such denial, and the decision shall be
final. Such denial shall be without
prejudice to file another application at
any time after the next quarterly pub-
lication of the List.

(2) Approval and continuing qualifica-
tion. If the application is approved, the
applicant’s name will be included on
the List at the next quarterly update.
Every three years from the date of ap-
proval, a provider must file with the
Director a declaration, under penalty
of perjury, stating that the provider re-
mains qualified to be included on the
List under §1003.62(a), (b), (c), or (d).
For organizations and attorneys, the
declaration must include alien reg-
istration numbers of clients in whose
cases the provider rendered pro bono
legal services under §1003.62(a)(1),
(b)), or (d)(2), representing at least 50
hours of pro bono legal services each
year since the provider’s most recent
such declaration, or since the provider
was included on the List, whichever
was more recent. Organizations must
provide, for each case listed, the name
of the organization’s attorneys or rep-
resentatives who provided representa-
tion or other pro bono legal services, or
the name of the attorney, representa-
tive, or organization the case was re-
ferred to for pro bono legal services. If
a provider fails to timely file the dec-
laration or declares that it is no longer

8 CFR Ch. V (1-1-16 Edition)

qualified to be included on the List, the
provider’s name will be removed from
the List at the next quarterly update.
Failure to file a declaration within the
applicable time period does not pro-
hibit the filing of a new application to
be included on the List.

[80 FR 59512, Oct. 1, 2015]

§1003.65 Removal of a provider from
the List.

(a) Automatic removal. If the Director
determines that an attorney on the
List is the subject of a final order of
disbarment under §1003.101(a)(1), or an
order of suspension under
§1003.101(a)(2), then the Director shall:

(1) Remove the name of the attorney
from the List no later than at the next
quarterly update; and

(2) Notify the attorney of such re-
moval in writing, at the last known ad-
dress given by the provider or elec-
tronically.

(b) Requests for removal. (1) Any pro-
vider may, at any time, submit a writ-
ten request to have the provider’s
name removed from the List. The writ-
ten request may include an explanation
for the voluntary removal. Upon such
written request, the name of the pro-
vider shall be removed from the List,
and such removal will be reflected no
later than in the next quarterly up-
date.

(2) Any provider removed from the
List at the provider’s request may seek
reinstatement to the List upon written
notice to the Director. Any request for
reinstatement must include a new dec-
laration of eligibility, as set forth
under §1003.63(b), (c), or (d). Reinstate-
ment to the List is at the sole discre-
tion of the Director. Upon the Direc-
tor’s approval of reinstatement, the
provider’s name shall be included on
the List no later than in the next quar-
terly update. Reinstatement to the
List does not affect the requirement
under §1003.64(b)(2) that a provider sub-
mit a new declaration of eligibility
every three years from the date of the
approval of the original application to
be included on the List.

(c) EOIR inquiry in response to com-
plaints. If EOIR receives complaints
that a particular provider on the List
may no longer be accepting new pro
bono clients, the Director may send a
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written inquiry to the provider noting
that EOIR has received complaints
with regard to the provider’s accept-
ance of pro bono clients and allowing
an opportunity for the provider to
state whether the provider is con-
tinuing to comply with the regulations
in this subpart or, if appropriate,
whether the provider wishes to request
voluntary removal from the List as
provided in paragraph (b) of this sec-
tion. The Director may remove a pro-
vider from the List for failure to re-
spond to a written inquiry issued under
this paragraph within 30 days or such
additional time period stated by the
Director in the written inquiry.

(d) Procedures for removing providers
from the List. The following provisions
apply in cases not covered by para-
graphs (a), (b), or (c¢) of this section.

(1) Grounds. A provider shall be re-
moved from the List if it, he, or she:

(i) Fails to comply with §1003.66;

(ii) Has filed a false declaration in
connection with an application filed
pursuant to §1003.63;

(iii) Improperly uses the List pri-
marily to advertise or solicit clients
for compensated legal services; or

(iv) Fails to comply with any and all
other requirements of this subpart.

(2) Notice. If the Director determines
that a provider falls within one or
more of the enumerated grounds under
paragraph (d)(1) of this section, the Di-
rector shall promptly notify the pro-
vider in writing, at the address last
provided to the Director by the pro-
vider or electronically, of the Direc-
tor’s intention to remove the name of
the provider from the List.

(3) Response. The provider may sub-
mit a written answer within 30 days
from the date the notice is served, as
described in §1003.13, or is sent to the
provider electronically. The provider
must establish by clear and convincing
evidence that the provider continues to
meet the qualifications for inclusion
on the List, by declaration under pen-
alty of perjury as to the provider’s con-
tinued compliance with eligibility re-
quirements under this subchapter,
which must include alien registration
numbers of clients in whose cases the
provider rendered pro bono legal serv-
ices under §1003.62(a)(1), (b)(2), or (d)(2),
representing at least 50 hours of pro
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bono legal services each year since the
provider’s most recent declaration
under §1003.64(b)(2), or since the pro-
vider was included on the List, which-
ever was more recent.

(4) Decision. If, after consideration of
any response submitted by the pro-
vider, the Director determines that the
provider is no longer qualified to re-
main on the List, the Director shall:

(i) Remove the name of the provider
from the List no later than in the next
quarterly update; and

(ii) Notify the provider of such re-
moval in writing, at the address last
provided to the Director by the pro-
vider or electronically.

(5) Disciplinary Action. Removal from
the List pursuant to §1003.65(a), (b), (c),
or (d) shall be without prejudice to the
authority to discipline a practitioner
under EOIR’s rules and procedures for
professional conduct for practitioners
listed in 8 CFR part 1003, subpart G.

[80 FR 59512, Oct. 1, 2015]

§1003.66 Changes in
status.

All providers with a pending applica-
tion or currently on the List must no-
tify the Director in writing within ten
business days if:

(a) The provider’s contact informa-
tion has changed;

(b) Any specific limitations in pro-
viding pro bono legal services under
§1003.63(b)(4), (c)(2), or (d)(2) have
changed; or

(c) The provider is no longer eligible
under §1003.62.

[80 FR 59513, Oct. 1, 2015]

information or

Subpart F [Reserved]

Subpart G—Professional Conduct
for Practitioners—Rules and
Procedures

SOURCE: 65 FR 39526, June 27, 2000, unless
otherwise noted.

§1003.101 General provisions.

(a) Authority to sanction. An adjudi-
cating official or the Board of Immi-
gration Appeals (the Board) may im-
pose disciplinary sanctions against any
practitioner if it finds it to be in the
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public interest to do so. It will be in
the public interest to impose discipli-
nary sanctions against a practitioner
who is authorized to practice before
the Board and the Immigration Courts
when such person has engaged in crimi-
nal, unethical, or unprofessional con-
duct, or in frivolous behavior, as set
forth in §1003.102. In accordance with
the disciplinary proceedings set forth
in this subpart and outlined below, an
adjudicating official or the Board may
impose any of the following discipli-
nary sanctions:

(1) Disbarment, which is permanent,
from practice before the Board and the
Immigration Courts or the DHS, or be-
fore all three authorities;

(2) Suspension, including immediate
suspension, from practice before the
Board and the Immigration Courts or
the DHS, or before all three authori-
ties;

(3) Public or private censure; or

(4) Such other disciplinary sanctions
as the adjudicating official or the
Board deems appropriate.

(b) Persons subject to sanctions. Per-
sons subject to sanctions include any
practitioner. A practitioner is any at-
torney as defined in §1001.1(f) of this
chapter who does not represent the fed-
eral government, or any representative
as defined in §1001.1(j) of this chapter.
Attorneys employed by the Depart-
ment of Justice shall be subject to dis-
cipline pursuant to §1003.109. Nothing
in this regulation shall be construed as
authorizing persons who do not meet
the definition of practitioner to rep-
resent individuals before the Board and
the Immigration Courts or the DHS.

[66 FR 39526, June 27, 2000, as amended at 73
FR 76923, Dec. 18, 2008; 77 FR 2014, Jan. 13,
2012]

§1003.102 Grounds.

It is deemed to be in the public inter-
est for an adjudicating official or the
Board to impose disciplinary sanctions
against any practitioner who falls
within one or more of the categories
enumerated in this section, but these
categories do not constitute the exclu-
sive grounds for which disciplinary
sanctions may be imposed in the public
interest. Nothing in this regulation
should be read to denigrate the practi-
tioner’s duty to represent zealously his

8 CFR Ch. V (1-1-16 Edition)

or her client within the bounds of the
law. A practitioner who falls within
one of the following categories shall be
subject to disciplinary sanctions in the
public interest if he or she:

(a) Charges or receives,
rectly or indirectly:

(1) In the case of an attorney, any fee
or compensation for specific services
rendered for any person that shall be
deemed to be grossly excessive. The
factors to be considered in determining
whether a fee or compensation is gross-
ly excessive include the following: The
time and labor required, the novelty
and difficulty of the questions in-
volved, and the skill requisite to per-
form the legal service properly; the
likelihood, if apparent to the client,
that the acceptance of the particular
employment will preclude other em-
ployment by the attorney; the fee cus-
tomarily charged in the locality for
similar legal services; the amount in-
volved and the results obtained; the
time limitations imposed by the client
or by the circumstances; the nature
and length of the professional relation-
ship with the client; and the experi-
ence, reputation, and ability of the at-
torney or attorneys performing the
services,

(2) In the case of an accredited rep-
resentative as defined in §1292.1(a)(4) of
this chapter, any fee or compensation
for specific services rendered for any
person, except that an accredited rep-
resentative may be regularly com-
pensated by the organization of which
he or she is an accredited representa-
tive, or

(3) In the case of a law student or law
graduate as defined in §1292.1(a)(2) of
this chapter, any fee or compensation
for specific services rendered for any
person, except that a law student or
law graduate may be regularly com-
pensated by the organization or firm
with which he or she is associated as
long as he or she is appearing without
direct or indirect remuneration from
the client he or she represents;

(b) Bribes, attempts to bribe, coerces,
or attempts to coerce, by any means
whatsoever, any person (including a
party to a case or an officer or em-
ployee of the Department of Justice) to

either di-

860



Executive Office for Immigration Review, Justice

commit any act or to refrain from per-
forming any act in connection with
any case;

(¢) Knowingly or with reckless dis-
regard makes a false statement of ma-
terial fact or law, or willfully misleads,
misinforms, threatens, or deceives any
person (including a party to a case or
an officer or employee of the Depart-
ment of Justice), concerning any mate-
rial and relevant matter relating to a
case, including knowingly or with
reckless disregard offering false evi-
dence. If a practitioner has offered ma-
terial evidence and comes to know of
its falsity, the practitioner shall take
appropriate remedial measures;

(d) Solicits professional employment,
through in-person or live telephone
contact or through the use of runners,
from a prospective client with whom
the practitioner has no family or prior
professional relationship, when a sig-
nificant motive for the practitioner’s
doing so is the practitioner’s pecuniary
gain. If the practitioner has no family
or prior professional relationship with
the prospective client known to be in
need of legal services in a particular
matter, the practitioner must include
the words ‘‘Advertising Material”’ on
the outside of the envelope of any writ-
ten communication and at the begin-
ning and ending of any recorded com-
munication. Such advertising material
or similar solicitation documents may
not be distributed by any person in or
around the premises of any building in
which an Immigration Court is located;

(e) Is subject to a final order of dis-
barment or suspension, or has resigned
while a disciplinary investigation or
proceeding is pending;

(f) Knowingly or with reckless dis-
regard makes a false or misleading
communication about his or her quali-
fications or services. A communication
is false or misleading if it:

(1) Contains a material misrepresen-
tation of fact or law, or omits a fact
necessary to make the statement con-
sidered as a whole not materially mis-
leading, or,

(2) Contains an assertion about the
practitioner or his or her qualifications
or services that cannot be substan-
tiated. A practitioner shall not state or
imply that he or she has been recog-
nized or certified as a specialist in im-
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migration and/or nationality law un-
less such certification is granted by the
appropriate state regulatory authority
or by an organization that has been ap-
proved by the appropriate state regu-
latory authority to grant such certifi-
cation;

(g) Engages in contumelious or other-
wise obnoxious conduct, with regard to
a case in which he or she acts in a rep-
resentative capacity, which would con-
stitute contempt of court in a judicial
proceeding;

(h) Has been found guilty of, or plead-
ed guilty or molo contendere to, a seri-
ous crime, in any court of the United
States, or of any state, possession, ter-
ritory, commonwealth, or the District
of Columbia. A serious crime includes
any felony and also includes any lesser
crime, a necessary element of which, as
determined by the statutory or com-
mon law definition of such crime in the
jurisdiction where the judgment was
entered, involves interference with the
administration of justice, false swear-
ing, misrepresentation, fraud, willful
failure to file income tax returns, de-
ceit, dishonesty, bribery, extortion,
misappropriation, theft, or an attempt,
or a conspiracy or solicitation of an-
other, to commit a serious crime. A
plea or verdict of guilty or a conviction
after a plea of nolo contendere is deemed
to be a conviction within the meaning
of this section;

(i) Knowingly or with reckless dis-
regard falsely certifies a copy of a doc-
ument as being a true and complete
copy of an original;

(j) Engages in frivolous behavior in a
proceeding before an Immigration
Court, the Board, or any other admin-
istrative appellate body under title II
of the Immigration and Nationality
Act, provided:

(1) A practitioner engages in frivo-
lous behavior when he or she knows or
reasonably should have known that his
or her actions lack an arguable basis in
law or in fact, or are taken for an im-
proper purpose, such as to harass or to
cause unnecessary delay. Actions that,
if taken improperly, may be subject to
disciplinary sanctions include, but are
not limited to, the making of an argu-
ment on any factual or legal question,
the submission of an application for
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discretionary relief, the filing of a mo-
tion, or the filing of an appeal. The sig-
nature of a practitioner on any filing,
application, motion, appeal, brief, or
other document constitutes certifi-
cation by the signer that the signer has
read the filing, application, motion, ap-
peal, brief, or other document and that,
to the best of the signer’s knowledge,
information, and belief, formed after
inquiry reasonable under the cir-
cumstances, the document is well-
grounded in fact and is warranted by
existing law or by a good faith argu-
ment for the extension, modification,
or reversal of existing law or the estab-
lishment of new law, and is not inter-
posed for any improper purpose.

(2) The imposition of disciplinary
sanctions for frivolous behavior under
this section in no way limits the au-
thority of the Board to dismiss an ap-
peal summarily pursuant to §1003.1(d);

(k) Engages in conduct that con-
stitutes ineffective assistance of coun-
sel, as previously determined in a find-
ing by the Board, an immigration judge
in an immigration proceeding, or a
Federal court judge or panel, and a dis-
ciplinary complaint is filed within one
year of the finding;

(1) Repeatedly fails to appear for pre-
hearing conferences, scheduled hear-
ings, or case-related meetings in a
timely manner without good cause;

(m) Assists any person, other than a
practitioner as defined in §1003.101(b),
in the performance of activity that
constitutes the unauthorized practice
of law. The practice of law before EOIR
means engaging in practice or prepara-
tion as those terms are defined in
§§1001.1(i) and (k);

(n) Engages in conduct that is preju-
dicial to the administration of justice
or undermines the integrity of the ad-
judicative process. Conduct that will
generally be subject to sanctions under
this ground includes any action or in-
action that seriously impairs or inter-
feres with the adjudicative process
when the practitioner should have rea-
sonably known to avoid such conduct;

(o) Fails to provide competent rep-
resentation to a client. Competent rep-
resentation requires the legal knowl-
edge, skill, thoroughness, and prepara-
tion reasonably necessary for the rep-
resentation. Competent handling of a

8 CFR Ch. V (1-1-16 Edition)

particular matter includes inquiry into
and analysis of the factual and legal
elements of the problem, and use of
methods and procedures meeting the
standards of competent practitioners;

(p) Fails to abide by a client’s deci-
sions concerning the objectives of rep-
resentation and fails to consult with
the client as to the means by which
they are to be pursued, in accordance
with paragraph (r) of this section. A
practitioner may take such action on
behalf of the client as is impliedly au-
thorized to carry out the representa-
tion;

(q) Fails to act with reasonable dili-
gence and promptness in representing a
client.

(1) A practitioner’s workload must be
controlled and managed so that each
matter can be handled competently.

(2) A practitioner has the duty to act
with reasonable promptness. This duty
includes, but shall not be limited to,
complying with all time and filing lim-
itations. This duty, however, does not
preclude the practitioner from agree-
ing to a reasonable request for a post-
ponement that will not prejudice the
practitioner’s client.

(3) A practitioner should -carry
through to conclusion all matters un-
dertaken for a client, consistent with
the scope of representation as pre-
viously determined by the client and
practitioner, unless the client termi-
nates the relationship or the practi-
tioner obtains permission to withdraw
in compliance with applicable rules
and regulations. If a practitioner has
handled a proceeding that produced a
result adverse to the client and the
practitioner and the client have not
agreed that the practitioner will han-
dle the matter on appeal, the practi-
tioner must consult with the client
about the client’s appeal rights and the
terms and conditions of possible rep-
resentation on appeal;

(r) Fails to maintain communication
with the client throughout the dura-
tion of the client-practitioner relation-
ship. It is the obligation of the practi-
tioner to take reasonable steps to com-
municate with the client in a language
that the client understands. A practi-
tioner is only under the obligation to
attempt to communicate with his or
her client using addresses or phone
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numbers known to the practitioner. In
order to properly maintain commu-
nication, the practitioner should:

(1) Promptly inform and consult with
the client concerning any decision or
circumstance with respect to which the
client’s informed consent is reasonably
required;

(2) Reasonably consult with the cli-
ent about the means by which the cli-
ent’s objectives are to be accomplished.
Reasonable consultation with the cli-
ent includes the duty to meet with the
client sufficiently in advance of a hear-
ing or other matter to ensure adequate
preparation of the client’s case and
compliance with applicable deadlines;

(3) Keep the client reasonably in-
formed about the status of the matter,
such as significant developments af-
fecting the timing or the substance of
the representation; and

(4) Promptly comply with reasonable
requests for information, except that
when a prompt response is not feasible,
the practitioner, or a member of the
practitioner’s staff, should acknowl-
edge receipt of the request and advise
the client when a response may be ex-
pected;

(s) Fails to disclose to the adjudi-
cator legal authority in the controlling
jurisdiction known to the practitioner
to be directly adverse to the position of
the client and not disclosed by oppos-
ing counsel;

(t) Fails to submit a signed and com-
pleted Notice of Entry of Appearance
as Attorney or Representative in com-
pliance with applicable rules and regu-
lations when the practitioner:

(1) Has engaged in practice or prepara-
tion as those terms are defined in
§§1001.1(i) and (k), and

(2) Has been deemed to have engaged
in a pattern or practice of failing to
submit such forms, in compliance with
applicable rules and regulations. Not-
withstanding the foregoing, in each
case where the respondent is rep-
resented, every bpleading, application,
motion, or other filing shall be signed
by the practitioner of record in his or
her individual name; or

(u) Repeatedly files notices, motions,
briefs, or claims that reflect little or
no attention to the specific factual or
legal issues applicable to a client’s
case, but rather rely on boilerplate lan-
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guage indicative of a substantial fail-
ure to competently and diligently rep-
resent the client.

[66 FR 39526, June 27, 2000, as amended at 73
FR 76923, Dec. 18, 2008]

§1003.103 Immediate suspension and
summary disciplinary proceedings;
duty of practitioner to notify EOIR
of conviction or discipline.

(a) Immediate Suspension—

(1) Petition. The EOIR disciplinary
counsel shall file a petition with the
Board to suspend immediately from
practice before the Board and the Im-
migration Courts any practitioner who
has been found guilty of, or pleaded
guilty or nolo contendere to, a serious
crime, as defined in §1003.102(h), or any
practitioner who has been suspended or
disbarred by, or while a disciplinary in-
vestigation or proceeding is pending
has resigned from, the highest court of
any State, possession, territory, or
Commonwealth of the United States,
or the District of Columbia, or any
Federal court, or who has been placed
on an interim suspension pending a
final resolution of the underlying dis-
ciplinary matter.

(2) DHS petition. DHS may file a pe-
tition with the Board to suspend imme-
diately from practice before DHS any
practitioner described in paragraph
(a)(1) of this section. See 8 CFR 292.3(c).

(3) Copy of petition. A copy of a peti-
tion filed by the EOIR disciplinary
counsel shall be forwarded to DHS,
which may submit a written request to
the Board that entry of any order im-
mediately suspending a practitioner
before the Board or the Immigration
Courts also apply to the practitioner’s
authority to practice before DHS. A
copy of a petition filed by DHS shall be
forwarded to the EOIR disciplinary
counsel, who may submit a written re-
quest to the Board that entry of any
order immediately suspending a practi-
tioner before DHS also apply to the
practitioner’s authority to practice be-
fore the Board and Immigration
Courts. Proof of service on the practi-
tioner of any request to broaden the
scope of an immediate suspension or
proposed discipline must be filed with
the Board or the adjudicating official.
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(4) Immediate suspension. Upon the fil-
ing of a petition for immediate suspen-
sion pursuant to §§1003.103(a)(1) or
1003.103(a)(2), together with a certified
copy of a court record finding that a
practitioner has been found guilty of,
or pleaded guilty or nolo contendere to,
a serious crime, or has been disciplined
or has resigned, as described in para-
graph (a)(1) of this section, the Board
shall forthwith enter an order imme-
diately suspending the practitioner
from practice before the Board, the Im-
migration Courts, and/or DHS, not-
withstanding the pendency of an ap-
peal, if any, of the underlying discipli-
nary proceeding, pending final disposi-
tion of a summary disciplinary pro-
ceeding as provided in paragraph (b) of
this section. Such immediate suspen-
sion will continue until imposition of a
final administrative decision. If an im-
mediate suspension is imposed upon a
practitioner, the Board may require
that notice of such suspension be post-
ed at the Board, the Immigration
Courts, or DHS. Upon good cause
shown, the Board may set aside such
order of immediate suspension when it
appears in the interest of justice to do
so. If a final administrative decision
includes the imposition of a period of
suspension, time spent by the practi-
tioner under immediate suspension
pursuant to this paragraph may be
credited toward the period of suspen-
sion imposed under the final adminis-
trative decision.

(b) Summary disciplinary proceedings.
The EOIR disciplinary counsel (or DHS
pursuant to 8 CFR 292.3(c)(3)) shall
promptly initiate summary discipli-
nary proceedings against any practi-
tioner described in paragraph (a) of
this section by the issuance of a Notice
of Intent to Discipline, upon receipt of
a certified copy of the order, judgment,
or record evidencing the underlying
criminal conviction, discipline, or res-
ignation, and accompanied by a cer-
tified copy of such document. However,
delays in initiation of summary dis-
ciplinary proceedings under this sec-
tion will not impact an immediate sus-
pension imposed pursuant to paragraph
(a) of this section. Summary pro-
ceedings shall be conducted in accord-
ance with the provisions set forth in
§§1003.105 and 1003.106. Any such sum-
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mary proceeding shall not be concluded
until all direct appeals from an under-
lying criminal conviction shall have
been completed.

(1) In matters concerning criminal
convictions, a certified copy of the
court record, docket entry, or plea
shall be conclusive evidence of the
commission of the crime in any sum-
mary disciplinary proceeding based
thereon.

(2) In the case of a summary pro-
ceeding based upon a final order of dis-
barment or suspension, or a resigna-
tion while a disciplinary investigation
or proceeding is pending (i.e., recip-
rocal discipline), a certified copy of a
judgment or order of discipline shall
establish a rebuttable presumption of
the professional misconduct. Discipli-
nary sanctions shall follow in such a
proceeding unless the attorney can
rebut the presumption by dem-
onstrating clear and convincing evi-
dence that:

(i) The underlying disciplinary pro-
ceeding was so lacking in notice or op-
portunity to be heard as to constitute
a deprivation of due process;

(ii) There was such an infirmity of
proof establishing the attorney’s pro-
fessional misconduct as to give rise to
the clear conviction that the adjudi-
cating official could not, consistent
with his or her duty, accept as final the
conclusion on that subject; or

(iii) The imposition of discipline by
the adjudicating official would result
in grave injustice.

(c) Duty of practitioner to notify EOIR
of conviction or discipline. Any practi-
tioner who has been found guilty of, or
pleaded guilty or nolo contendere to, a
serious crime, as defined in §1003.102(h),
or who has been disbarred or suspended
by, or while a disciplinary investiga-
tion or proceeding is pending has re-
signed from, the highest court of any
State, possession, territory, or Com-
monwealth of the United States, or the
District of Columbia, or any Federal
court, must notify the EOIR discipli-
nary counsel of any such conviction or
disciplinary action within 30 days of
the issuance of the initial order, even if
an appeal of the conviction or dis-
cipline is pending. Failure to do so may
result in immediate suspension as set
forth in paragraph (a) of this section
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and other final discipline. This duty to
notify applies only to convictions for
serious crimes and to orders imposing
discipline for professional misconduct
entered on or after August 28, 2000.

[656 FR 39526, June 27, 2000, as amended at 73
FR 76923, Dec. 18, 2008; 77 FR 2014, Jan. 13,
2012]

§1003.104 Filing of complaints; pre-
liminary inquiries; resolutions; re-
ferral of complaints.

(a) Filing complaints—(1) Practitioners
authoriced to practice before the Board
and the Immigration Courts. Complaints
of criminal, unethical, or unpro-
fessional conduct, or of frivolous be-
havior by a practitioner who is author-
ized to practice before the Board and
the Immigration Courts shall be filed
with the EOIR disciplinary counsel.
Disciplinary complaints must be sub-
mitted in writing and must state in de-
tail the information that supports the
basis for the complaint, including, but
not limited to, the names and address-
es of the complainant and the practi-
tioner, the date(s) of the conduct or be-
havior, the nature of the conduct or be-
havior, the individuals involved, the
harm or damages sustained by the
complainant, and any other relevant
information. Any individual may file a
complaint with the EOIR disciplinary
counsel using the Form EOIR-44. The
EOIR disciplinary counsel shall notify
DHS of any disciplinary complaint that
pertains, in whole or part, to a matter
before DHS.

(2) Practitioners authoriced to practice
before DHS. Complaints of criminal, un-
ethical, or unprofessional conduct, or
frivolous behavior by a practitioner
who is authorized to practice before
DHS shall be filed with DHS pursuant
to the procedures set forth in §292.3(d)
of this chapter.

(b) Preliminary inquiry. Upon receipt
of a disciplinary complaint or on its
own initiative, the EOIR disciplinary
counsel will initiate a preliminary in-
quiry. If a complaint is filed by a client
or former client, the complainant
thereby waives the attorney-client
privilege and any other applicable
privilege, to the extent necessary to
conduct a preliminary inquiry and any
subsequent proceedings based thereon.
If the EOIR disciplinary counsel deter-
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mines that a complaint is without
merit, no further action will be taken.
The EOIR disciplinary counsel may, in
its discretion, close a preliminary in-
quiry if the complainant fails to com-
ply with reasonable requests for assist-
ance, information, or documentation.
The complainant and the practitioner
shall be notified of any such deter-
mination in writing.

(c) Resolution reached prior to the
issuance of a Notice of Intent to Dis-
cipline. The EOIR disciplinary counsel,
in its discretion, may issue warning
letters and admonitions, and may enter
into agreements in lieu of discipline,
prior to the issuance of a Notice of In-
tent to Discipline.

(d) Referral of complaints of criminal
conduct. If the EOIR disciplinary coun-
sel receives credible information or al-
legations that a practitioner has en-
gaged in criminal conduct, the EOIR
disciplinary counsel shall refer the
matter to DHS or the appropriate
United States Attorney and, if appro-
priate, to the Inspector General, the
Federal Bureau of Investigation, or
other law enforcement agency. In such
cases, in making the decision to pursue
disciplinary sanctions, the EOIR dis-
ciplinary counsel shall coordinate in
advance with the appropriate inves-
tigative and prosecutorial authorities
within the Department to ensure that
neither the disciplinary process nor
criminal prosecutions are jeopardized.

[656 FR 39526, June 27, 2000, as amended at 73
FR 76924, Dec. 18, 2008]

§1003.105 Notice of Intent to Dis-
cipline.

(a) Issuance of Notice to practitioner.
(1) If, upon completion of the prelimi-
nary inquiry, the EOIR disciplinary
counsel determines that sufficient
prima facie evidence exists to warrant
charging a practitioner with profes-
sional misconduct as set forth in
§1003.102, he or she will file with the
Board and issue to the practitioner
who was the subject of the preliminary
inquiry a Notice of Intent to Dis-
cipline. Service of this notice will be
made upon the practitioner by either
certified mail to his or her last known
address, as defined in paragraph (a)(2)
of this section, or by personal delivery.
Such notice shall contain a statement
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of the charge(s), a copy of the prelimi-
nary inquiry report, the proposed dis-
ciplinary sanctions to be imposed, the
procedure for filing an answer or re-
questing a hearing, and the mailing ad-
dress and telephone number of the
Board. In summary disciplinary pro-
ceedings brought pursuant to
§1003.103(b), a preliminary inquiry re-
port is not required to be filed with the
Notice of Intent to Discipline.

(2) For the purposes of this section,
the last known address of a practi-
tioner is the practitioner’s address as
it appears in EOIR’s case management
system if the practitioner is actively
representing a party before EOIR on
the date that the EOIR disciplinary
counsel issues the Notice of Intent to
Discipline. If the practitioner does not
have a matter pending before EOIR on
the date of the issuance of a Notice of
Intent to Discipline, then the Ilast
known address for a practitioner will
be as follows:

(i) Attorneys in the United States:
the attorney’s address that is on record
with a state jurisdiction that licensed
the attorney to practice law.

(i1) Accredited representatives: the
address of a recognized organization
with which the accredited representa-
tive is affiliated.

(iii) Accredited officials: the address
of the embassy of the foreign govern-
ment that employs the accredited offi-
cial.

(iv) All other practitioners: the ad-
dress for the practitioner that appears
in EOIR’s case management system for
the most recent matter on which the
practitioner represented a party.

(3) DHS Issuance of Notice to practi-
tioner. DHS may file a Notice of Intent
to Discipline with the Board in accord-
ance with 8 CFR 292.3(e).

(b) Copy of notice; reciprocity of dis-
cipline. A copy of the Notice of Intent
to Discipline filed by the EOIR discipli-
nary counsel shall be forwarded to
DHS, which may submit a written re-
quest to the Board or the adjudicating
official requesting that any discipline
imposed upon a practitioner which re-
stricts his or her authority to practice
before the Board and the Immigration
Courts also apply to the practitioner’s
authority to practice before DHS. A
copy of the Notice of Intent to Dis-
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cipline filed by DHS shall be forwarded
to the EOIR disciplinary counsel, who
may submit a written request to the
Board or the adjudicating official re-
questing that any discipline imposed
upon a practitioner that restricts his
or her authority to practice before
DHS also apply to the practitioner’s
authority to practice before the Board
and the Immigration Courts. Proof of
service on the practitioner of any re-
quest to broaden the scope of the pro-
posed discipline must be filed with the
adjudicating official.

(c) Answer—(1) Filing. The practi-
tioner shall file a written answer to the
Notice of Intent to Discipline with the
Board within 30 days of the date of
service of the Notice of Intent to Dis-
cipline unless, on motion to the Board,
an extension of time to answer is
granted for good cause. A motion for
an extension of time to answer must be
received by the Board no later than
three (3) working days before the time
to answer has expired. A copy of the
answer and any such motion shall be
served by the practitioner on the coun-
sel for the government.

(2) Contents. The answer shall contain
a statement of facts which constitute
the grounds of defense and shall spe-
cifically admit or deny each allegation
set forth in the Notice of Intent to Dis-
cipline. Every allegation in the Notice
of Intent to Discipline which is not de-
nied in the answer shall be deemed to
be admitted and may be considered as
proved, and no further evidence in re-
spect of such allegation need be ad-
duced. The practitioner may also state
affirmatively special matters of de-
fense and may submit supporting docu-
ments, including affidavits or state-
ments, along with the answer.

(3) Request for hearing. The practi-
tioner shall also state in the answer
whether he or she requests a hearing
on the matter. If no such request is
made, the opportunity for a hearing
will be deemed waived.

(d) Failure to file an answer. (1) Fail-
ure to file an answer within the time
period prescribed in the Notice of In-
tent to Discipline, except where the
time to answer is extended by the
Board, shall constitute an admission of
the allegations in the Notice of Intent
to Discipline and no further evidence
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with respect to such allegations need
be adduced.

(2) Upon such a default by the practi-
tioner, the counsel for the government
shall submit to the Board proof of serv-
ice of the Notice of Intent to Dis-
cipline. The practitioner shall be pre-
cluded thereafter from requesting a
hearing on the matter. The Board shall
issue a final order adopting the pro-
posed disciplinary sanctions in the No-
tice of Intent to Discipline unless to do
so would foster a tendency toward in-
consistent dispositions for comparable
conduct or would otherwise be unwar-
ranted or not in the interests of jus-
tice. With the exception of cases in
which the Board has already imposed
an immediate suspension pursuant to
§1003.103, any final order imposing dis-
cipline shall not become effective soon-
er than 15 days from the date of the
order to provide the practitioner oppor-
tunity to comply with the terms of
such order, including, but not limited
to, withdrawing from any pending im-
migration matters and notifying immi-
gration clients of the imposition of any
sanction. A practitioner may file a mo-
tion to set aside a final order of dis-
cipline issued pursuant to this para-
graph, with service of such motion on
counsel for the government, provided:

(i) Such a motion is filed within 15
days of the date of service of the final
order; and

(ii) His or her failure to file an an-
swer was due to exceptional cir-
cumstances (such as serious illness of
the practitioner or death of an imme-
diate relative of the practitioner, but
not including less compelling cir-
cumstances) beyond the control of the
practitioner.

[66 FR 39526, June 27, 2000, as amended at 73
FR 76925, Dec. 18, 2008; 77 FR 2014, Jan. 13,
2012]

§1003.106 Right to be heard and dis-
position.

(a) Right to be heard—(1) Summary dis-
ciplinary proceedings. A practitioner
who is subject to summary disciplinary
proceedings pursuant to §1003.103(b)
must make a prima facie showing to
the Board in his or her answer that
there is a material issue of fact in dis-
pute with regard to the basis for sum-
mary disciplinary proceedings, or with
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one or more of the exceptions set forth
in §1003.103(b)(2)(i) through (iii). If the
practitioner files a timely answer and
the Board determines that there is a
material issue of fact in dispute with
regard to the basis for summary dis-
ciplinary proceedings, or with one or
more of the exceptions set forth in
§1003.103(b)(2)(1) through (iii), then the
Board shall refer the case to the Chief
Immigration Judge for the appoint-
ment of an adjudicating official. If the
practitioner fails to make such a prima
facie showing, the Board shall retain
jurisdiction over the case and issue a
final order. Notwithstanding the fore-
going, the Board shall refer any case to
the Chief Immigration Judge for the
appointment of an adjudicating official
in which the practitioner has filed a
timely answer and the case involves a
charge or charges that cannot be adju-
dicated under the summary discipli-
nary proceedings provisions in
§1003.103(b). The Board shall refer such
a case regardless of whether the practi-
tioner has requested a hearing.

(2) Procedure. The procedures of para-
graphs (b) through (d) of this section
apply to cases in which the practi-
tioner files a timely answer to the No-
tice of Intent to Discipline, with the
exception of cases in which the Board
issues a final order pursuant to
§1003.105(d)(2) or §1003.106(a)(1).

(i) The Chief Immigration Judge
shall, upon the filing of an answer, ap-
point an Immigration Judge as an ad-
judicating official. At the request of
the Chief Immigration Judge or in the
interest of efficiency, the Director of
EOIR may appoint an Administrative
Law Judge as an adjudicating official.
An Immigration Judge or Administra-
tive Law Judge shall not serve as the
adjudicating official in any case in
which he or she is also the complain-
ant. An Immigration Judge shall not
serve as the adjudicating official in
any case involving a practitioner who
regularly appears before him or her.

(ii) Upon the practitioner’s request
for a hearing, the adjudicating official
may designate the time and place of
the hearing with due regard to the lo-
cation of the practitioner’s practice or
residence, the convenience of wit-
nesses, and any other relevant factors.
When designating the time and place of
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a hearing, the adjudicating official
shall provide for the service of a notice
of hearing, as the term ‘‘service’ is de-
fined in 8 CFR 1003.13, on the practi-
tioner and the counsel for the govern-
ment. The practitioner shall be af-
forded adequate time to prepare his or
her case in advance of the hearing. Pre-
hearing conferences may be scheduled
at the discretion of the adjudicating of-
ficial in order to narrow issues, to ob-
tain stipulations between the parties,
to exchange information voluntarily,
and otherwise to simplify and organize
the proceeding. Settlement agreements
reached after the issuance of a Notice
of Intent to Discipline are subject to
final approval by the adjudicating offi-
cial or if the practitioner has not filed
an answer, subject to final approval by
the Board.

(iii) The practitioner may be rep-
resented by counsel at no expense to
the government. Counsel for the practi-
tioner shall file a Notice of Entry of
Appearance on Form EOIR-28 in ac-
cordance with the procedures set forth
in this part. Each party shall have a
reasonable opportunity to examine and
object to evidence presented by the
other party, to present evidence on his
or her own behalf, and to cross-exam-
ine witnesses presented by the other
party. If a practitioner files an answer
but does not request a hearing, then
the adjudicating official shall provide
the parties with the opportunity to
submit briefs and evidence to support
or refute any of the charges or affirma-
tive defenses.

(iv) In rendering a decision, the adju-
dicating official shall consider the fol-
lowing: The complaint, the preliminary
inquiry report, the Notice of Intent to
Discipline, the answer, any supporting
documents, and any other evidence, in-
cluding pleadings, briefs, and other ma-
terials. Counsel for the government
shall bear the burden of proving the
grounds for disciplinary sanctions enu-
merated in the Notice of Intent to Dis-
cipline by clear and convincing evi-
dence.

(v) The record of proceedings, regard-
less of whether an immigration judge
or an administrative law judge is the
adjudicating official, shall conform to
the requirements of 8 CFR part 1003,
subpart C and 8 CFR 1240.9. Discipli-
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nary hearings shall be conducted in the
same manner as Immigration Court
proceedings as is appropriate, and shall
be open to the public, except that:

(A) Depending upon physical facili-
ties, the adjudicating official may
place reasonable limitations upon the
number of individuals in attendance at
any one time, with priority being given
to the press over the general public,
and

(B) For the purposes of protecting
witnesses, parties, or the public inter-
est, the adjudicating official may limit
attendance or hold a closed hearing.

(3) Failure to appear in proceedings. If
the practitioner requests a hearing as
provided in section 1003.105(c)(3) but
fails to appear, the adjudicating offi-
cial shall then proceed and decide the
case in the absence of the practitioner,
in accordance with paragraph (b) of
this section, based upon the available
record, including any additional evi-
dence or arguments presented by the
counsel for the government at the
hearing. In such a proceeding, the
counsel for the government shall sub-
mit to the adjudicating official proof of
service of the Notice of Intent to Dis-
cipline as well as the Notice of the
Hearing. The practitioner shall be pre-
cluded thereafter from participating
further in the proceedings. A final
order of discipline issued pursuant to
this paragraph shall not be subject to
further review, except that the practi-
tioner may file a motion to set aside
the order, with service of such motion
on the counsel for the government, pro-
vided:

(i) Such a motion is filed within 15
days of the date of issuance of the final
order; and

(ii) His or her failure to appear was
due to exceptional circumstances (such
as serious illness of the practitioner or
death of an immediate relative of the
practitioner, but not including less
compelling circumstances) beyond the
control of the practitioner.

(b) Decision. The adjudicating official
shall consider the entire record and, as
soon as practicable, render a decision.
If the adjudicating official finds that
one or more of the grounds for discipli-
nary sanctions enumerated in the No-
tice of Intent to Discipline have been
established by clear and convincing
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evidence, he or she shall rule that the
disciplinary sanctions set forth in the
Notice of Intent to Discipline be adopt-
ed, modified, or otherwise amended. If
the adjudicating official determines
that the practitioner should be sus-
pended, the time period for such sus-
pension shall be specified. Any grounds
for disciplinary sanctions enumerated
in the Notice of Intent to Discipline
that have not been established by clear
and convincing evidence shall be dis-
missed. The adjudicating official shall
provide for the service of a written de-
cision or a memorandum summarizing
an oral decision, as the term ‘‘service”
is defined in 8 CFR 1003.13, on the prac-
titioner and the counsel for the govern-
ment. Except as provided in paragraph
(a)(2) of this section, the adjudicating
official’s decision becomes final only
upon waiver of appeal or expiration of
the time for appeal to the Board,
whichever comes first, nor does it take
effect during the pendency of an appeal
to the Board as provided in §1003.6.

(c) Appeal. Upon the issuance of a de-
cision by the adjudicating official, ei-
ther party or both parties may appeal
to the Board to conduct a review pur-
suant to §1003.1(d)(3). Parties must
comply with all pertinent provisions
for appeals to the Board, including pro-
visions relating to forms and fees, as
set forth in Part 1003, and must use the
Form EOIR-45. The decision of the
Board is a final administrative order as
provided in §1003.1(d)(7), and shall be
served upon the practitioner as pro-
vided in 8 CFR 1003.1(f). With the excep-
tion of cases in which the Board has al-
ready imposed an immediate suspen-
sion pursuant to §1003.103, any final
order imposing discipline shall not be-
come effective sooner than 15 days
from the date of the order to provide
the practitioner opportunity to comply
with the terms of such order, includ-
ing, but not limited to, withdrawing
from any pending immigration matters
and notifying immigration clients of
the imposition of any sanction. A copy
of the final administrative order of the
Board shall be served upon the counsel
for the government. If disciplinary
sanctions are imposed against a practi-
tioner (other than a private censure),
the Board may require that notice of
such sanctions be posted at the Board,
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the Immigration Courts, or DHS for
the period of time during which the
sanctions are in effect, or for any other
period of time as determined by the
Board.

(d) Referral. In addition to, or in lieu
of, initiating disciplinary proceedings
against a practitioner, the EOIR dis-
ciplinary counsel may notify an appro-
priate Federal or state disciplinary or
regulatory authority of any complaint
filed against a practitioner. Any final
administrative decision imposing sanc-
tions against a practitioner (other than
a private censure) shall be reported to
any such disciplinary or regulatory au-
thority in every jurisdiction where the
disciplined practitioner is admitted or
otherwise authorized to practice. In ad-
dition, the EOIR disciplinary counsel
shall transmit notice of all public dis-
cipline imposed under this rule to the
National Lawyer Regulatory Data
Bank maintained by the American Bar
Association.

[656 FR 39526, June 27, 2000, as amended at 73
FR 76925, Dec. 18, 2008; 77 FR 2015, Jan. 13,
2012]

§1003.107 Reinstatement after disbar-
ment or suspension.

(a) Expiration of suspension. Upon no-
tice to the Board, a practitioner who
has been suspended will be reinstated
to practice before the Board and the
Immigration Courts or DHS, or before
all three authorities, once the period of
suspension has expired, provided that
he or she meets the definition of attor-
ney or representative as set forth in
§1001.1(f) and (j), respectively, of this
chapter. If a practitioner cannot meet
the definition of attorney or represent-
ative, the Board shall decline to rein-
state the practitioner.

(b) Petition for reinstatement. A practi-
tioner who has been disbarred or who
has been suspended for one year or
more may file a petition for reinstate-
ment directly with the Board after one-
half of the suspension period has ex-
pired or one year has passed, whichever
is greater, provided that he or she
meets the definition of attorney or rep-
resentative as set forth in §1001.1(f) and
(j), respectively, of this chapter. A copy
of such a petition shall be served on
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the EOIR disciplinary counsel. In mat-
ters in which the practitioner was or-
dered disbarred or suspended from
practice before DHS, a copy of such pe-
tition shall be served on DHS.

(1) The practitioner shall have the
burden of demonstrating by clear and
convincing evidence that he or she pos-
sess the moral and professional quali-
fications required to appear before the
Board and the Immigration Courts or
DHS, or before all three authorities,
and that his or her reinstatement will
not be detrimental to the administra-
tion of justice. The EOIR disciplinary
counsel and, in matters in which the
practitioner was ordered disbarred or
suspended from practice before DHS,
DHS may reply within 30 days of serv-
ice of the petition in the form of a
written response to the Board, which
may include documentation of any
complaints filed against the expelled or
suspended practitioner subsequent to
his or her disbarment or suspension.

(2) If a practitioner cannot meet the
definition of attorney or representative
as set forth in §1001.1(f) and (j), respec-
tively, of this chapter, the Board shall
deny the petition for reinstatement
without further consideration. If the
petition for reinstatement is found to
be otherwise inappropriate or unwar-
ranted, the petition shall be denied.
Any subsequent petitions for reinstate-
ment may not be filed before the end of
one year from the date of the Board’s
previous denial of reinstatement. If the
petition for reinstatement is deter-
mined to be timely, the practitioner
meets the definition of attorney or rep-
resentative, and the petitioner has oth-
erwise set forth by the requisite stand-
ard of proof that he or she possesses
the qualifications set forth herein, and
that reinstatement will not be detri-
mental to the administration of jus-
tice, the Board shall grant the petition
and reinstate the practitioner. The
Board, in its discretion, may hold a
hearing to determine if the practi-
tioner meets all of the requirements
for reinstatement.

(c) Appearance after reinstatement. A
practitioner who has been reinstated to
practice by the Board must file a new
Notice of Entry of Appearance of At-
torney or Representative in each case
on the form required by applicable
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rules and regulations, even if the rein-
stated practitioner previously filed
such a form in a proceeding before the
practitioner was disciplined.

[656 FR 39526, June 27, 2000, as amended at 73
FR 76926, Dec. 18, 2008; 77 FR 2015, Jan. 13,
2012]

§1003.108 Confidentiality.

(a) Complaints and preliminary inquir-
ies. Except as otherwise provided by
law or regulation, information con-
cerning complaints or preliminary in-
quiries is confidential. A practitioner
whose conduct is the subject of a com-
plaint or preliminary inquiry, however,
may waive confidentiality, except that
the EOIR disciplinary counsel may de-
cline to permit a waiver of confiden-
tiality if it is determined that an ongo-
ing preliminary inquiry may be sub-
stantially prejudiced by public disclo-
sure before the filing of a Notice of In-
tent to Discipline.

(1) Disclosure of information for the
purpose of protecting the public. The
EOIR disciplinary counsel may disclose
information concerning a complaint or
preliminary inquiry for the protection
of the public when the necessity for
disclosing information outweighs the
necessity for preserving confidentiality
in circumstances including, but not
limited to, the following:

(i) A practitioner has caused, or is
likely to cause, harm to client(s), the
public, or the administration of justice,
such that the public or specific individ-
uals should be advised of the nature of
the allegations. If disclosure of infor-
mation is made pursuant to this para-
graph, the EOIR disciplinary counsel
may define the scope of information
disseminated and may limit the disclo-
sure of information to specified indi-
viduals and entities;

(ii) A practitioner has committed
criminal acts or is under investigation
by law enforcement authorities;

(iii) A practitioner is under inves-
tigation by a disciplinary or regulatory
authority, or has committed acts or
made omissions that may reasonably
result in investigation by such authori-
ties;

(iv) A practitioner is the subject of
multiple disciplinary complaints and
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the EOIR disciplinary counsel has de-
termined not to pursue all of the com-
plaints. The EOIR disciplinary counsel
may inform complainants whose alle-
gations have not been pursued of the
status of any other preliminary inquir-
ies or the manner in which any other
complaint(s) against the practitioner
have been resolved.

(2) Disclosure of information for the
purpose of conducting a preliminary in-
quiry. The EOIR disciplinary counsel,
in the exercise of discretion, may dis-
close documents and information con-
cerning complaints and preliminary in-
quiries to the following individuals and
entities:

(i) To witnesses or potential wit-
nesses in conjunction with a complaint
or preliminary inquiry;

(ii) To other governmental agencies
responsible for the enforcement of civil
or criminal laws;

(iii) To agencies and other jurisdic-
tions responsible for disciplinary or
regulatory investigations and pro-
ceedings;

(iv) To the complainant or a lawful
designee;

(v) To the practitioner who is the
subject of the complaint or prelimi-
nary inquiry or the practitioner’s
counsel of record.

(b) Resolutions reached prior to the
issuance of a Notice of Intent to Dis-
cipline. Resolutions, such as warning
letters, admonitions, and agreements
in lieu of discipline, reached prior to
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the issuance of a Notice of Intent to
Discipline, will remain confidential.
However, such resolutions may become
part of the public record if the practi-
tioner becomes subject to a subsequent
Notice of Intent to Discipline.

(c) Notices of Intent to Discipline and
action subsequent thereto. Notices of In-
tent to Discipline and any action that
takes place subsequent to their
issuance, except for the imposition of
private censures, may be disclosed to
the public, except that private censures
may become part of the public record if
introduced as evidence of a prior record
of discipline in any subsequent discipli-
nary proceeding. Settlement agree-
ments reached after the issuance of a
Notice of Intent to Discipline may be
disclosed to the public upon final ap-
proval by the adjudicating official or
the Board. Disciplinary hearings are
open to the public, except as noted in
§1003.106(a)(1)(V).

[66 FR 39526, June 27, 2000, as amended at 73
FR 76926, Dec. 18, 2008]

§1003.109 Discipline of government at-
torneys.

Complaints regarding the conduct or
behavior of Department attorneys, Im-
migration Judges, or Board Members
shall be directed to the Office of Pro-
fessional Responsibility, United States
Department of Justice. If disciplinary
action is warranted, it shall be admin-
istered pursuant to the Department’s
attorney discipline procedures.
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SUBCHAPTER B—IMMIGRATION REGULATIONS

PART 1101—PRESUMPTION OF
LAWFUL ADMISSION

Sec.

1101.1 Presumption of lawful admission.

1101.2 Presumption of lawful admission;
entry under erroneous name or other er-
rors.

1101.3 Creation of record of lawful perma-
nent resident status for person born
under diplomatic status in the United
States.

1101.4 Registration procedure.

1101.5 Special immigrant status for certain
G—4 nonimmigrants.

AUTHORITY: 8 U.S.C. 1103, 8 CFR part 2.

SOURCE: Duplicated from part 101 at 68 FR
9832, Feb. 28, 2003.

EDITORIAL NOTE: Nomenclature changes to
part 1101 appear at 68 FR 9846, Feb. 28, 2003.

§1101.1 Presumption of lawful admis-
sion.

A member of the following classes
shall be presumed to have been law-
fully admitted for permanent residence
even though a record of his admission
cannot be found, except as otherwise
provided in this section, unless he
abandoned his lawful permanent resi-
dent status or subsequently lost that
status by operation of law:

(a) Prior to June 30, 1906. An alien who
establishes that he entered the United
States prior to June 30, 1906.

(b) United States land borders. An alien
who establishes that, while a citizen of
Canada or Newfoundland, he entered
the United States across the Canadian
border prior to October 1, 1906; an alien
who establishes that while a citizen of
Mexico he entered the United States
across the Mexican border prior to July
1, 1908; an alien who establishes that,
while a citizen of Mexico, he entered
the United States at the port of Pre-
sidio, Texas, prior to October 21, 1918,
and an alien for whom a record of his
actual admission to the United States
does not exist but who establishes that
he gained admission to the TUnited
States prior to July 1, 1924, pursuant to
preexamination at a United States im-
migration station in Canada and that a
record of such preexamination exists.

(c) Virgin Islands. An alien who estab-
lishes that he entered the Virgin Is-
lands of the United States prior to July
1, 1938, even though a record of his ad-
mission prior to that date exists as a
non-immigrant under the Immigration
Act of 1924.

(d) Asiatic barred zone. An alien who
establishes that he is of a race indige-
nous to, and a native of a country with-
in, the Asiatic zone defined in section 3
of the Act of February 5, 1917, as
amended, that he was a member of a
class of aliens exempted from exclusion
by the provisions of that section, and
that he entered the United States prior
to July 1, 1924, provided that a record
of his admission exists.

(e) Chinese and Japanese aliens—(1)
Prior to July 1, 1924. A Chinese alien for
whom there exists a record of his ad-
mission to the United States prior to
July 1, 1924, under the laws and regula-
tions formerly applicable to Chinese
and who establishes that at the time of
his admission he was a merchant,
teacher, or student, and his son or
daughter under 21 or wife accom-
panying or following to join him; a
traveler for curiosity or pleasure and
his accompanying son or daughter
under 21 or accompanying wife; a wife
of a United States citizen; a returning
laborer; and a person erroneously ad-
mitted as a United States citizen under
section 1993 of the Revised Statutes of
the United States, as amended, his fa-
ther not having resided in the United
States prior to his birth.

(2) On or after July 1, 1924. A Chinese
alien for whom there exists a record of
his admission to the United States as a
member of one of the following classes;
an alien who establishes that he was
readmitted between July 1, 1924, and
December 16, 1943, inclusive, as a re-
turning Chinese laborer who acquired
lawful permanent residence prior to
July 1, 1924; a person erroneously ad-
mitted between July 1, 1924, and June
6, 1927, inclusive, as a United States
citizen under section 1993 of the Re-
vised Statutes of the United States, as
amended, his father not having resided
in the United States prior to his birth;
an alien admitted at any time after
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June 30, 1924, under section 4 (b) or (d)
of the Immigration Act of 1924; an alien
wife of a United States citizen admit-
ted between June 13, 1930, and Decem-
ber 16, 1943, inclusive, under section
4(a) of the Immigration Act of 1924; an
alien admitted on or after December 17,
1943, under section 4(f) of the Immigra-
tion Act of 1924; an alien admitted on
or after December 17, 1943, under sec-
tion 317(c) of the Nationality Act of
1940, as amended; an alien admitted on
or after December 17, 1943, as a pref-
erence or nonpreference quota immi-
grant pursuant to section 2 of that act;
and a Chinese or Japanese alien admit-
ted to the United States between July
1, 1924, and December 23, 1952, both
dates inclusive, as the wife or minor
son or daughter of a treaty merchant
admitted before July 1, 1924, if the hus-
band-father was lawfully admitted to
the United States as a treaty merchant
before July 1, 1924, or, while maintain-
ing another status under which he was
admitted before that date, and his sta-
tus changed to that of a treaty mer-
chant or treaty trader after that date,
and was maintaining the changed sta-
tus at the time his wife or minor son or
daughter entered the United States.

(f) Citizens of the Philippine Islands—
(1) Entry prior to May 1, 1934. An alien
who establishes that he entered the
United States prior to May 1, 1934, and
that he was on the date of his entry a
citizen of the Philippine Islands, pro-
vided that for the purpose of peti-
tioning for naturalization he shall not
be regarded as having been lawfully ad-
mitted for permanent residence unless
he was a citizen of the Commonwealth
of the Philippines on July 2, 1946.

(2) Entry between May 1, 1934, and July
3, 1946. An alien who establishes that
he entered Hawaii between May 1, 1934,
and July 3, 1946, inclusive, under the
provisions of the last sentence of sec-
tion 8(a)(1) of the Act of March 24, 1934,
as amended, that he was a citizen of
the Philippine Islands when he entered,
and that a record of such entry exists.

(g) Temporarily admitted aliens. The
following aliens who when admitted ex-
pressed an intention to remain in the
United States temporarily or to pass in
transit through the United States, for
whom records of admission exist, but
who remained in the United States: An
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alien admitted prior to June 3, 1921, ex-
cept if admitted temporarily under the
9th proviso to section 3 of the Immigra-
tion Act of 1917, or as an accredited of-
ficial of a foreign government, his
suite, family, or guest, or as a seaman
in pursuit of his calling; an alien ad-
mitted under the Act of May 19, 1921, as
amended, who was admissible for per-
manent residence under that Act not-
withstanding the quota limitation’s
thereof and his accompanying wife or
unmarried son or daughter under 21
who was admissible for permanent resi-
dence under that Act notwithstanding
the quota limitations thereof; and an
alien admitted under the Act of May
19, 1921, as amended, who was charged
under that Act to the proper quota at
the time of his admission or subse-
quently and who remained so charged.

(h) Citizens of the Trust Territory of the
Pacific Islands who entered Guam prior to
December 24, 1952. An alien who estab-
lishes that while a citizen of the Trust
Territory of the Pacific Islands he en-
tered Guam prior to December 24, 1952,
by records, such as Service records sub-
sequent to June 15, 1952, records of the
Guamanian Immigration Service,
records of the Navy or Air Force, or
records of contractors of those agen-
cies, and was residing in Guam on De-
cember 24, 1952.

(i) Aliens admitted to Guam. An alien
who establishes that he was admitted
to Guam prior to December 24, 1952, by
records such as Service records subse-
quent to June 15, 1952, records of the
Guamanian Immigration Service,
records of the Navy or Air Force, or
records of contractors of those agen-
cies; that he was not excludable under
the Act of February 5, 1917, as amend-
ed; and that he continued to reside in
Guam until December 24, 1952, and
thereafter was not admitted or re-
admitted into Guam as a non-
immigrant, provided that the provi-
sions of this paragraph shall not apply
to an alien who was exempted from the
contract laborer provisions of section 3
of the Immigration Act of February 5,
1917, as amended, through the exercise,
expressly or impliedly, of the 4th or 9th
provisos to section 3 of that act.

(j) Erroneous admission as United
States citicens or as children of citizens.
(1)) An alien for whom there exists a
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record of admission prior to September
11, 1957, as a United States citizen who
establishes that at the time of such ad-
mission he was the child of a United
States citizen parent; he was erro-
neously issued a United States pass-
port or included in the United States
passport of his citizen parent accom-
panying him or to whom he was des-
tined; no fraud or misrepresentation
was practiced by him in the issuance of
the passport or in gaining admission;
he was otherwise admissible at the
time of entry except for failure to meet
visa or passport requirements; and he
has maintained a residence in the
United States since the date of admis-
sion, or (ii) an alien who meets all of
the foregoing requirements except that
if he were, in fact, a citizen of the
United States a passport would not
have been required, or it had been indi-
vidually waived, and was erroneously
admitted as a United States citizen by
a Service officer. For the purposes of
all of the foregoing, the terms child and
parent shall be defined as in section
101(b) of the Immigration and Nation-
ality Act, as amended.

(2) An alien admitted to the United
States before July 1, 1948, in possession
of a section 4(a) 1924 Act nonquota im-
migration visa issued in accordance
with State Department regulations, in-
cluding a child of a United States cit-
izen after he reached the age of 21, in
the absence of fraud or misrepresenta-
tion; a member of a naturalized per-
son’s family who was admitted to the
United States as a United States cit-
izen or as a section 4(a) 1924 Act
nonquota immigrant on the basis of
that naturalization, unless he know-
ingly participated in the unlawful nat-
uralization of the parent or spouse ren-
dered void by cancellation, or knew at
any time prior to his admission to the
United States of the cancellation; and
a member of a naturalized person’s
family who knew at any time prior to
his admission to the United States of
the cancellation of the naturalization
of his parent or spouse but was admit-
ted to the United States as a United
States citizen pursuant to a State De-
partment or Service determination
based upon a then prevailing adminis-
trative view, provided the State De-

8 CFR Ch. V (1-1-16 Edition)

partment or Service knew of the can-
cellation.

[23 FR 9119, Nov. 26, 1958, as amended at 24
FR 2583, Apr. 3, 1959; 24 FR 6476, Aug. 12, 1959;
25 FR 581, Jan. 23, 1960; 31 FR 535, Jan. 15,
1966]

§1101.2 Presumption of lawful admis-
sion; entry under erroneous name
or other errors.

An alien who entered the United
States as either an immigrant or non-
immigrant under any of the following
circumstances shall be regarded as hav-
ing been lawfully admitted in such sta-
tus, except as otherwise provided in
this part: An alien otherwise admis-
sible whose entry was made and re-
corded under other than his full true
and correct name or whose entry
record contains errors in recording sex,
names of relatives, or names of foreign
places of birth or residence, provided
that he establishes by clear, unequivo-
cal, and convincing evidence that the
record of the claimed admission relates
to him, and, if entry occurred on or
after May 22, 1918, if under other than
his full, true and correct name that he
also establishes that the name was not
adopted for the purpose of concealing
his identity when obtaining a passport
or visa, or for the purpose of using the
passport or visa of another person or
otherwise evading any provision of the
immigration laws, and that the name
used at the time of entry was one by
which he had been known for a suffi-
cient length of time prior to making
application for a passport or visa to
have permitted the issuing authority
or authorities to have made any nec-
essary investigation concerning him or
that his true identity was known to
such officials.

[32 FR 9622, July 4, 1967]

§1101.3 Creation of record of lawful
permanent resident status for per-
son born under diplomatic status in
the United States.

(a) Person born to foreign diplomat—(1)
Status of person. A person born in the
United States to a foreign diplomatic
officer accredited to the United States,
as a matter of international law, is not
subject to the jurisdiction of the
United States. That person is not a
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United States citizen under the Four-
teenth Amendment to the Constitu-
tion. Such a person may be considered
a lawful permanent resident at birth.

(2) Definition of foreign diplomatic offi-
cer. Foreign diplomatic officer means a
person listed in the State Department
Diplomatic List, also known as the
Blue List. It includes ambassadors,
ministers, chargés d’affaires, coun-
selors, secretaries and attachés of em-
bassies and legations as well as mem-
bers of the Delegation of the Commis-
sion of the European Communities. The
term also includes individuals with
comparable diplomatic status and im-
munities who are accredited to the
United Nations or to the Organization
of American States, and other individ-
uals who are also accorded comparable
diplomatic status.

(b) Child born subject to the jurisdiction
of the United States. A child born in the
United States is born subject to the ju-
risdiction of the United States and is a
United States citizen if the parent is
not a ‘‘foreign diplomatic officer’” as
defined in paragraph (a)(2) of this sec-
tion. This includes, for example, a
child born in the United States to one
of the following foreign government of-
ficials or employees:

(1) Employees of foreign diplomatic
missions whose names appear in the
State Department list entitled ‘“‘Em-
ployees of Diplomatic Missions Not
Printed in the Diplomatic List,” also
known as the White List; employees of
foreign diplomatic missions accredited
to the United Nations or the Organiza-
tion of American States; or foreign dip-
lomats accredited to other foreign
states. The majority of these individ-
uals enjoy certain diplomatic immuni-
ties, but they are not ‘‘foreign diplo-
matic officers” as defined in paragraph
(a)(2) of this section. The immunities,
if any, of their family members are de-
rived from the status of the employees
or diplomats.

(2) Foreign government employees
with limited or no diplomatic immu-
nity such as consular officials named
on the State Department list entitled
“Foreign Consular Officers in the
United States’ and their staffs.

(c) Voluntary registration as lawful per-
manent resident of person born to foreign
diplomat. Since a person born in the
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United States to a foreign diplomatic
officer is not subject to the jurisdiction
of the United States, his/her registra-
tion as a lawful permanent resident of
the United States is voluntary. The
provisions of section 262 of the Act do
not apply to such a person unless and
until that person ceases to have the
rights, privileges, exemptions, or im-
munities which may be claimed by a
foreign diplomatic officer.

(d) Retention of lawful permanent resi-
dence. To be eligible for lawful perma-
nent resident status under paragraph
(a) of this section, an alien must estab-
lish that he/she has not abandoned his/
her residence in the United States. One
of the tests for retention of lawful per-
manent resident status is continuous
residence, not continuous physical
presence, in the United States. Such a
person will not be considered to have
abandoned his/her residence in the
United States solely by having been ad-
mitted to the United States in a non-
immigrant classification under para-
graph (15)(A) or (15)(G) of section 101(a)
of the Act after a temporary stay in a
foreign country or countries on one or
several occasions.

(Secs. 101(a)(20), 103, 262, 264 of the Immigra-
tion and Nationality Act, as amended; 8
U.S.C. 1101(a)(20), 1103, 1302, 1304)

[47 FR 940, Jan. 8, 1982]

§1101.4 Registration procedure.

The procedure for an application for
creation of a record of lawful perma-
nent residence and a Permanent Resi-
dent Card, Form I-551, for a person eli-
gible for presumption of lawful admis-
sion for permanent residence under
§1101.1 or §1101.2 or for lawful perma-
nent residence as a person born in the
United States to a foreign diplomatic
officer under §1101.3 is described in
§264.2 of 8 CFR chapter 1.

(Secs. 101(a)(20), 103, 262, 264 of the Immigra-
tion and Nationality Act, as amended; 8
U.S.C. 1101(a)(20), 1103, 1302, 1304)

[47 FR 941, Jan. 8, 1982, as amended at 63 FR
70315, Dec. 21, 1998; 68 FR 10351, Mar. 5, 2003]

§1101.5 Special immigrant status for
certain G-4 nonimmigrants.

(a) Application. An application for ad-

justment to special immigrant status

under section 101(a)(27)(I) of the INA
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shall be made on Form I-485. The appli-
cation date of the I-485 shall be the
date of acceptance by the Service as
properly filed. If the application date is
other than the fee receipt date it must
be noted and initialed by a Service offi-
cer. The date of application for adjust-
ment of status is the closing date for
computing the residence and physical
presence requirement. The applicant
must have complied with all require-
ments as of the date of application.

(b) Documentation. All documents
must be submitted in accordance with
§103.2(b) of this chapter. The applica-
tion shall be accompanied by documen-
tary evidence establishing the aggre-
gate residence and physical presence
required. Documentary evidence may
include official employment
verification, records of official or per-
sonnel transactions or recordings of
events occurring during the period of
claimed residence and physical pres-
ence. Affidavits of credible witnesses
may also be accepted. Persons unable
to furnish evidence in their own names
may furnish evidence in the names of
parents or other persons with whom
they have been living, if affidavits of
the parents or other persons are sub-
mitted attesting to the claimed resi-
dence and physical presence. The
claimed family relationship to the
principle G—4 international organiza-
tion officer or employee must be sub-
stantiated by the submission of
verifiable civil documents.

(c) Residence and physical presence re-
quirements. All applicants applying
under sections 101(a)(27)(I) (i), (ii), and
(iii) of the INA must have resided and
been physically present in the United
States for a designated period of time.

For purposes of this section only, an
absence from the United States to con-
duct official business on behalf of the
employing organization, or approved
customary 1leave shall not be sub-
tracted from the aggregated period of
required residence or physical presence
for the current or former G-4 officer or
employee or the accompanying spouse
and unmarried sons or daughters of
such officer or employee, provided resi-
dence in the United States is main-
tained during such absences, and the
duty station of the principle G-4 non-
immigrant continues to be in the

8 CFR Ch. V (1-1-16 Edition)

United States. Absence from the
United States by the G—4 spouse or un-
married son or daughter without the
principle G-4 shall not be subtracted
from the aggregate period of residence
and physical presence if on customary
leave as recognized by the inter-
national organization employer. Ab-
sence by the unmarried son or daugh-
ter while enrolled in a school outside
the United States will not be counted
toward the physical presence require-
ment.

(d) Maintenance of nonimmigrant sta-
tus. Section 101(a)(27)(I) (i), and (ii) re-
quires the applicant to accrue the re-
quired period of residence and physical
presence in the United States while
maintaining status as a G—4 or N non-
immigrant. Section 101(a)(27)(I)(iii) re-
quires such time accrued only in G4
nonimmigrant status.

Maintaining G-4 status for this pur-
pose is defined as maintaining qualified
employment with a ‘G’ international
organization or maintaining the quali-
fying family relationship with the G4
international organization officer or
employee. Maintaining status as an N
nonimmigrant for this purpose requires
the qualifying family relationship to
remain in effect. Unauthorized employ-
ment will not remove an otherwise eli-
gible alien from G—4 status for resi-
dence and physical presence require-
ments, provided the qualifying G—4 sta-
tus is maintained.

[564 FR 5927, Feb. 7, 1989]

PART 1103—APPEALS, RECORDS,
AND FEES

Sec.

1103.3 Denials, appeals, and precedent deci-
sions.

1103.4 Certifications.
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AUTHORITY: 8 U.S.C. 1101, 1103, 1304, 1356; 31
U.S.C. 9701; 28 U.S.C. 509, 510.

SOURCE: 40 FR 44481, Sept. 26, 1975, unless
otherwise noted. Duplicated from part 103 at
68 FR 9833, Feb. 28, 2003.

EDITORIAL NOTE: Nomenclature changes to
part 1103 appear at 68 FR 9846, Feb. 28, 2003,
and at 68 FR 10351, Mar. 5, 2003.
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§1103.3 Denials, appeals, and prece-
dent decisions.

(a) Denials and appeals—(1) General—
(i) Denial of application or petition.
When a Service officer denies an appli-
cation or petition filed under §103.2 of
this part, the officer shall explain in
writing the specific reasons for denial.
If Form I-292 (a denial form including
notification of the right of appeal) is
used to notify the applicant or peti-
tioner, the duplicate of Form I-292 con-
stitutes the denial order.

(ii) Appealable decisions. Certain unfa-
vorable decisions on applications, peti-
tions, and other types of cases may be
appealed. Decisions under the appellate
jurisdiction of the Board of Immigra-
tion Appeals (Board) are listed in
§1003.1(b) of this chapter. Decisions
under the appellate jurisdiction of the

Associate Commissioner, Examina-
tions, are listed in §1103.1(f)(2) of this
part.

(iii) Appeal—(A) Jurisdiction. When an
unfavorable decision may be appealed,
the official making the decision shall
state the appellate jurisdiction and
shall furnish the appropriate appeal
form.

(B) Meaning of affected party. For pur-
poses of this section and §§1103.4 of this
part and 103.5 of 8 CFR chapter I, af-
fected party (in addition to the Service)
means the person or entity with legal
standing in a proceeding. It does not
include the beneficiary of a visa peti-
tion. An affected party may be rep-
resented by an attorney or representa-
tive in accordance with part 1292 of
this chapter.

(C) Record of proceeding. An appeal
and any cross-appeal or briefs become
part of the record of proceeding.

(D) Appeal filed by Service officer in
case within jurisdiction of Board. If an
appeal is filed by a Service officer, a
copy must be served on the affected
party.

(iv) Function of Administrative Appeals
Unit (AAU). The AAU is the appellate
body which considers cases under the
appellate jurisdiction of the Associate
Commissioner, Examinations.

(v) Summary dismissal. An officer to
whom an appeal is taken shall sum-
marily dismiss any appeal when the
party concerned fails to identify spe-
cifically any erroneous conclusion of
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law or statement of fact for the appeal.
The filing by an attorney or represent-
ative accredited under 8 CFR 1292.2(d)
of an appeal which is summarily dis-
missed under this section may con-
stitute frivolous behavior as defined in
8 CFR 1292.3(a)(15). Summary dismissal
of an appeal under §1103.3(a)(1)(v) in no
way limits the other grounds and pro-
cedures for disciplinary action against
attorneys or representatives provided
in 8 CFR 1292.2 or in any other statute
or regulation.

(2) AAU appeals in other than special
agricultural worker and legalization
cases—(1) Filing appeal. The affected
party shall file an appeal on Form I-
290B. Except as otherwise provided in
this chapter, the affected party must
pay the fee required by §1103.7 of this
part. The affected party shall file the
complete appeal including any sup-
porting brief with the office where the
unfavorable decision was made within
30 days after service of the decision.

(i1) Reviewing official. The official
who made the unfavorable decision
being appealed shall review the appeal
unless the affected party moves to a
new jurisdiction. In that instance, the
official who has jurisdiction over such
a proceeding in that geographic loca-
tion shall review it.

(iii) Favorable action instead of for-
warding appeal to AAU. The reviewing
official shall decide whether or not fa-
vorable action is warranted. Within 45
days of receipt of the appeal, the re-
viewing official may treat the appeal
as a motion to reopen or reconsider and
take favorable action. However, that
official is not precluded from reopening
a proceeding or reconsidering a deci-
sion on his or her own motion under
§103.5(a)(5)(i) of 8 CFR chapter I in
order to make a new decision favorable
to the affected party after 45 days of
receipt of the appeal.

(iv) Forwarding appeal to AAU. If the
reviewing official will not be taking fa-
vorable action or decides favorable ac-
tion is not warranted, that official
shall promptly forward the appeal and
the related record of proceeding to the
AAU in Washington, DC.

(v) Improperly filed appeal—(A) Appeal
filed by person or entity not entitled to
file it—(1) Rejection without refund of fil-
ing fee. An appeal filed by a person or
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entity not entitled to file it must be re-
jected as improperly filed. In such a
case, any filing fee the Service has ac-
cepted will not be refunded.

(2) Appeal by attorney or representative
without proper Form G-28—(i) General. If
an appeal is filed by an attorney or rep-
resentative without a properly exe-
cuted Notice of Entry of Appearance as
Attorney or Representative (Form G-
28) entitling that person to file the ap-
peal, the appeal is considered improp-
erly filed. In such a case, any filing fee
the Service has accepted will not be re-
funded regardless of the action taken.

(i) When favorable action warranted. If
the reviewing official decides favorable
action is warranted with respect to an
otherwise properly filed appeal, that
official shall ask the attorney or rep-
resentative to submit Form G-28 to the
official’s office within 15 days of the re-
quest. If Form G-28 is not submitted
within the time allowed, the official
may, on his or her own motion, under
§103.5(a)(5)(1) of 8 CFR chapter I, make
a new decision favorable to the affected
party without notifying the attorney
or representative.

(i1i) When favorable action mnot war-
ranted. If the reviewing official decides
favorable action is not warranted with
respect to an otherwise properly filed
appeal, that official shall ask the at-
torney or representative to submit
Form G-28 directly to the AAU. The of-
ficial shall also forward the appeal and
the relating record of proceeding to the
AAU. The appeal may be considered
properly filed as of its original filing
date if the attorney or representative
submits a properly executed Form G-28
entitling that person to file the appeal.

(B) Untimely appeal—(1) Rejection
without refund of filing fee. An appeal
which is not filed within the time al-
lowed must be rejected as improperly
filed. In such a case, any filing fee the
Service has accepted will not be re-
funded.

(2) Untimely appeal treated as motion.
If an untimely appeal meets the re-
quirements of a motion to reopen as
described in §103.5(a)(2) of this part or
a motion to reconsider as described in
§103.5(a)(3) of this part, the appeal
must be treated as a motion, and a de-
cision must be made on the merits of
the case.

8 CFR Ch. V (1-1-16 Edition)

(vi) Brief. The affected party may
submit a brief with Form I-290B.

(vii) Additional time to submit a brief.
The affected party may make a written
request to the AAU for additional time
to submit a brief. The AAU may, for
good cause shown, allow the affected
party additional time to submit one.

(viii) Where to submit supporting brief
if additional time is granted. If the AAU
grants additional time, the affected
party shall submit the brief directly to
the AAU.

(ix) Withdrawal of appeal. The af-
fected party may withdraw the appeal,
in writing, before a decision is made.

(x) Decision on appeal. The decision
must be in writing. A copy of the deci-
sion must be served on the affected
party and the attorney or representa-
tive of record, if any.

(3) Denials and appeals of special agri-
cultural worker and legalication applica-
tions and termination of lawful temporary
resident status under sections 210 and
245A. (i) Whenever an application for
legalization or special agricultural
worker status is denied or the status of
a lawful temporary resident is termi-
nated, the alien shall be given written
notice setting forth the specific rea-
sons for the denial on Form I-692, No-
tice of Denial. Form I-692 shall also
contain advice to the applicant that he
or she may appeal the decision and
that such appeal must be taken within
30 days after service of the notification
of decision accompanied by any addi-
tional new evidence, and a supporting
brief if desired. The Form I-692 shall
additionally provide a notice to the
alien that if he or she fails to file an
appeal from the decision, the Form I-
692 will serve as a final notice of ineli-
gibility.

(ii) Form I-694, Notice of Appeal, in
triplicate, shall be used to file the ap-
peal, and must be accompanied by the
appropriate fee. Form I-694 shall be
furnished with the notice of denial at
the time of service on the alien.

(iii) Upon receipt of an appeal, the
administrative record will be for-
warded to the Administrative Appeals
Unit as provided by §103.1(f)(2) of this
part for review and decision. The deci-
sion on the appeal shall be in writing,
and if the appeal is dismissed, shall in-
clude a final notice of ineligibility. A

878



Executive Office for Immigration Review, Justice

copy of the decision shall be served
upon the applicant and his or her at-
torney or representative of record. No
further administrative appeal shall lie
from this decision, nor may the appli-
cation be filed or reopened before an
immigration judge or the Board of Im-
migration Appeals during exclusion or
deportation proceedings.

(iv) Any appeal which is filed that:

(A) Fails to state the reason for ap-
peal;

(B) Is filed solely on the basis of a de-
nial for failure to file the application
for adjustment of status under section
210 or 245A in a timely manner; or

(C) Is patently frivolous; will be sum-
marily dismissed. An appeal received
after the thirty (30) day period has
tolled will not be accepted for proc-
essing.

(4) Denials and appeal of Replenish-
ment Agricultural Worker petitions and
waivers and termination of lawful tem-
porary resident status under section 210A.
(i) Whenever a petition for Replenish-
ment Agricultural Worker status, or a
request for a waiver incident to such
filing, is denied in accordance with the
provisions of part 210a of this title, the
alien shall be given written notice set-
ting forth the specific reasons for the
denial on Form I-692, Notice of Denial.
Form I-692 shall also contain advice to
the alien that he or she may appeal the
decision and that such appeal must be
taken within thirty (30) days after
service of the notification of decision
accompanied by any additional new
evidence, and a supporting brief if de-
sired. The Form I-692 shall additionally
provide a notice to the alien that if he
or she fails to file an appeal from the
decision, the Form I-692 shall serve as
a final notice of ineligibility.

(ii) Form I-694, Notice of Appeal, in
triplicate, shall be used to file the ap-
peal, and must be accompanied by the
appropriate fee. Form I-694 shall be
furnished with the notice of denial at
the time of service on the alien.

(iii) Upon receipt of an appeal, the
administrative record will be for-
warded to the Administrative Appeals
Unit as provided by §103.1(f)(2) of this
part for review and decision. The deci-
sion on the appeal shall be in writing,
and if the appeal is dismissed, shall in-
clude a final notice of ineligibility. A
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copy of the decision shall be served
upon the petitioner and his or her at-
torney or representative of record. No
further administrative appeal shall lie
from this decision, nor may the peti-
tion be filed or reopened before an im-
migration judge or the Board of Immi-
gration Appeals during exclusion or de-
portation proceedings.

(iv) Any appeal which is filed that:
Fails to state the reason for the appeal;
is filed solely on the basis of a denial
for failure to file the petition for ad-
justment of status under part 210a of
this title in a timely manner; or is pat-
ently frivolous, will be summarily dis-
missed. An appeal received after the
thirty (30) day period has tolled will
not be accepted for processing.

(b) Oral argument regarding appeal be-
fore AAU—(1) Request. If the affected
party desires oral argument, the af-
fected party must explain in writing
specifically why oral argument is nec-
essary. For such a request to be consid-
ered, it must be submitted within the
time allowed for meeting other re-
quirements.

(2) Decision about oral argument. The
Service has sole authority to grant or
deny a request for oral argument. Upon
approval of a request for oral argu-
ment, the AAU shall set the time, date,
place, and conditions of oral argument.

(c) Service precedent decisions. The
Secretary of Homeland Security, or
specific officials of the Department of
Homeland Security designated by the
Secretary with the concurrence of the
Attorney General, may file with the
Attorney General decisions relating to
the administration of the immigration
laws of the United States for publica-
tion as precedent in future proceedings,
and upon approval of the Attorney
General as to the lawfulness of such de-
cision, the Director of the Executive
Office for Immigration Review shall
cause such decisions to be published in
the same manner as decisions of the
Board and the Attorney General. In ad-
dition to Attorney General and Board
decisions referred to in §1003.1(g) of
chapter V, designated Service decisions
are to serve as precedents in all pro-
ceedings involving the same issue(s).
Except as these decisions may be modi-
fied or overruled by later precedent de-
cisions, they are binding on all Service
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employees in the administration of the
Act. Precedent decisions must be pub-
lished and made available to the public
as described in §103.9(a) of this part.

[31 FR 3062, Feb. 24, 1966, as amended at 37
FR 927, Jan. 21, 1972; 48 FR 36441, Aug. 11,
1983; 49 FR 7355, Feb. 29, 1984; 52 FR 16192,
May 1, 1987; 54 FR 29881, July 17, 1989; 55 FR
20769, 20775, May 21, 1990; 55 FR 23345, June 7,
1990; 57 FR 11573, Apr. 6, 1992; 68 FR 9832, Feb.
28, 2003]

§1103.4 Certifications.

(a) Certification of other than special
agricultural worker and legalization
cases—(1) General. The Commissioner or
the Commissioner’s delegate may di-
rect that any case or class of cases be
certified to another Service official for
decision. In addition, regional commis-
sioners, regional service center direc-
tors, district directors, officers in
charge in districts 33 (Bangkok, Thai-
land), 35 (Mexico City, Mexico), and 37
(Rome, Italy), and the Director, Na-
tional Fines Office, may certify their
decisions to the appropriate appellate
authority (as designated in this chap-
ter) when the case involves an unusu-
ally complex or novel issue of law or
fact.

(2) Notice to affected party. When a
case is certified to a Service officer,
the official certifying the case shall no-
tify the affected party using a Notice
of Certification (Form I-290C). The af-
fected party may submit a brief to the
officer to whom the case is certified
within 30 days after service of the no-
tice. If the affected party does not wish
to submit a brief, the affected party
may waive the 30-day period.

(3) Favorable action. The Service offi-
cer to whom a case is certified may
suspend the 30-day period for submis-
sion of a brief if that officer takes ac-
tion favorable to the affected party.

(4) Initial decision. A case within the
appellate jurisdiction of the Associate
Commissioner, Examinations, or for
which there is no appeal procedure may
be certified only after an initial deci-
sion is made.

(5) Certification to AAU. A case de-
scribed in paragraph (a)(4) of this sec-
tion may be certified to the AATU.

(6) Appeal to Board. In a case within
the Board’s appellate jurisdiction, an
unfavorable decision of the Service of-

8 CFR Ch. V (1-1-16 Edition)

ficial to whom the case is certified
(whether made initially or upon re-
view) is the decision which may be ap-
pealed to the Board under §1003.1(b) of
this chapter.

(7) Other applicable provisions. The
provisions of §1103.3(a)(2)(x) of this part
also apply to decisions on certified
cases. The provisions of §1103.3(b) of
this part also apply to requests for oral
argument regarding certified cases
considered by the AAU.

(b) Certification of denials of special ag-
ricultural worker and legalization appli-
cations. The Regional Processing Facil-
ity director or the district director
may, in accordance with paragraph (a)
of this section, certify a decision to the
Associate Commissioner, Examinations
(Administrative Appeals Unit) (the ap-
pellate authority designated in
§103.1(f)(2)) of this part, when the case
involves an unusually complex or novel
question of law or fact.

[62 FR 661, Jan. 8, 1987, as amended at 53 FR
43985, Oct. 31, 1988; 55 FR 20770, May 21, 1990]

§1103.7 Fees.

(a) Remittances—(1) In general. Fees
shall be submitted in connection with
any formal appeal, motion, or applica-
tion prescribed in this chapter in the
amount prescribed by law or regula-
tion. Payment of any fee under this
section does not constitute filing of the
appeal, motion, or application with the
Board of Immigration Appeals or with
the immigration court.

(2) Board of Immigration Appeals. The
fee for filing an appeal or a motion
with the Board of Immigration Appeals
shall be paid pursuant to the provisions
of 8 CFR 1003.8 when a fee is required.

(3) All other fees payable in connection
with immigration proceedings. Except as
provided in 8 CFR 1003.8, the Executive
Office for Immigration Review does not
accept the payment of any fee relating
to Executive Office for Immigration
Review proceedings. Instead, such fees,
when required, shall be paid to, and ac-
cepted by, an office of the Department
of Homeland Security authorized to ac-
cept fees, as provided in 8 CFR
103.7(a)(1). The Department of Home-
land Security shall return to the payer,
at the time of payment, a receipt for
any fee paid, and shall also return to
the payer any documents, submitted
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with the fee, relating to any immigra-
tion proceeding. The fee receipt and
the application or motion shall then be
submitted to the Executive Office for
Immigration Review. Remittances to
the Department of Homeland Security
for applications, motions, or forms
filed in connection with immigration
proceedings shall be payable subject to
the provisions of 8 CFR 103.7(a)(2).

(b) Amounts of fees—(1) Appeals. For
filing an appeal to the Board of Immi-
gration Appeals, when a fee is required
pursuant to 8 CFR 1003.8, as follows:

Form EOIR-26. For filing an appeal from a
decision of an immigration judge—$110.

Form EOIR-29. For filing an appeal from a
decision of an officer of the Department of
Homeland Security—=$110.

Form EOIR-45. For filing an appeal from a
decision of an adjudicating official in a prac-
titioner disciplinary case—$110.

(2) Motions. For filing a motion to re-
open or a motion to reconsider, when a
fee is required pursuant to 8 CFR 1003.8
or 1003.24—$110.

(3) Multiple parties. When an appeal or
motion is filed on behalf of two or more
aliens and the aliens are covered by
one decision, only one fee is required.

(4) Applications for Relief—(i) Forms
published by the Executive Office for Im-
migration Review. Fees for applications
for relief shall be paid in accordance
with 8 CFR 1003.8(b) and 1003.24(c) as
follows:

Form EOIR-40. Application for Suspension
of Deportation—$100.

Form EOIR-42A. Application for Cancella-
tion of Removal for Certain Permanent Resi-
dents—$100.

Form EOIR-42B. Application for Cancella-
tion of Removal and Adjustment of Status
for Certain Nonpermanent Residents—$100.

(ii) Forms published by the Department
of Homeland Security. The fees for appli-
cations published by the Department of
Homeland Security and used in immi-
gration proceedings are governed by 8
CFR 103.7.

(c) Fee waivers. For provisions relat-
ing to the authority of the Board or the
immigration judges to waive any of the
fees prescribed in paragraph (b) of this
section, see 8 CFR 1003.8 and 1003.24. No
waiver may be granted with respect to
the fee prescribed for a Department of
Homeland Security form or action that
is identified as non-waivable in regula-
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tions of the Department of Homeland
Security.

(d) Requests for records under the Free-
dom of Information Act. Fees for produc-
tion or disclosure of records under 5
U.S.C. 552 may be waived or reduced in
accordance with 28 CFR 16.11.

[69 FR 44907, July 28, 2004]

PART 1204—IMMIGRANT PETITIONS

AUTHORITY: 8 U.S.C. 1101, 1103, 1151, 1153,
1154, 1182, 1186a, 1255, 1641; 8 CFR part 2.

§1204.1 Single level of appellate re-
view.

The decision of the Board of Immi-
gration Appeals concerning the denial
of a relative visa petition under 8 CFR
chapter I, part 204 because the peti-
tioner failed to establish eligibility for
the bona fide marriage exemption con-
tained in that part will constitute the
single level of appellate review estab-
lished by statute.

[68 FR 9833, Feb. 28, 2003]

PART 1205—REVOCATION OF
APPROVAL OF PETITIONS

Sec.
1205.1 Automatic revocation.
1205.2 Revocation on notice.

AUTHORITY: 8 U.S.C. 1101, 1103, 1151, 1153,
1154, 1155, 1182, and 1186a.

SOURCE: Duplicated from part 205 at 68 FR
9833, Feb. 28, 2003.

EDITORIAL NOTE: Nomenclature changes to
part 1205 appear at 68 FR 9846, Feb. 28, 2003.

§1205.1 Automatic revocation.

(a) Reasons for automatic revocation.
The approval of a petition or self-peti-
tion made under section 204 of the Act
and in accordance with part 204 of 8
CFR chapter I is revoked as of the date
of approval:

(1) If the Secretary of State shall ter-
minate the registration of the bene-
ficiary pursuant to the provisions of
section 203(e) of the Act before October
1, 1991, or section 203(g) of the Act on or
after October 1, 1994;

(2) If the filing fee and associated
service charge are not paid within 14
days of the notification to the remitter
that his or her check or other financial
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instrument used to pay the filing fee
has been returned as not payable; or

(3) If any of the following cir-
cumstances occur before the bene-
ficiary’s or self-petitioner’s journey to
the United States commences or, if the
beneficiary or self-petitioner is an ap-
plicant for adjustment of status to that
of a permanent resident, before the de-
cision on his or her adjustment appli-
cation becomes final:

(1) Immediate relative and family-spon-
sored petitions, other than Amerasian pe-
titions. (A) Upon written notice of with-
drawal filed by the petitioner or self-
petitioner with any officer of the Serv-
ice who is authorized to grant or deny
petitions.

(B) Upon the death of the beneficiary
or the self-petitioner.

(C) Upon the death of the petitioner,
except as provided for in 8 CFR
205.1(a)(3)(1)(C).

(D) Upon the legal termination of the
marriage when a citizen or lawful per-
manent resident of the United States
has petitioned to accord his or her
spouse immediate relative or family-
sponsored preference immigrant classi-
fication under section 201(b) or section
203(a)(2) of the Act. The approval of a
spousal self-petition based on the rela-
tionship to an abusive citizen or lawful
permanent resident of the TUnited
States filed under section
204(a)(1)(A)(iii) or 204(a)(1)(B)(ii) of the
Act, however, will not be revoked sole-
ly because of the termination of the
marriage to the abuser.

(E) Upon the remarriage of the
spouse of an abusive citizen or lawful
permanent resident of the TUnited
States when the spouse has self-peti-
tioned under section 204(a)(1)(A)(iii) or
204(a)(1)(B)(ii) of the Act for immediate
relative classification under section
201(b) of the Act or for preference clas-
sification under section 203(a)(2) of the
Act.

(F) Upon a child reaching the age of
21, when he or she has been accorded
immediate relative status under sec-
tion 201(b) of the Act. A petition filed
on behalf of a child under section
204(a)(1)(A)() of the Act or a self-peti-
tion filed by a child of an abusive
United States citizen under section
204(a)(1)(A)(iv) of the Act, however, will
remain valid for the duration of the re-

8 CFR Ch. V (1-1-16 Edition)

lationship to accord preference status
under section 203(a)(1) of the Act if the
beneficiary remains unmarried, or to
accord preference status under section
203(a)(3) of the Act if he or she marries.

(G) Upon the marriage of a child,
when he or she has been accorded im-
mediate relative status under section
201(b) of the Act. A petition filed on be-
half of the child under section
204(a)(1)(A)(i) of the Act or a self-peti-
tion filed by a child of an abusive
United States citizen under section
204(a)(1)(A)(iv) of the Act, however, will
remain valid for the duration of the re-
lationship to accord preference status
under section 203(a)(3) of the Act if he
or she marries.

(H) Upon the marriage of a person ac-
corded preference status as a son or
daughter of a United States citizen
under section 203(a)(1) of the Act. A pe-
tition filed on behalf of the son or
daughter, however, will remain valid
for the duration of the relationship to
accord preference status under section
203(a)(3) of the Act.

(I) Upon the marriage of a person ac-
corded status as a son or daughter of a
lawful permanent resident alien under
section 203(a)(2) of the Act.

(J) Upon legal termination of the pe-
titioner’s status as an alien admitted
for lawful permanent residence in the
United States unless the petitioner be-
came a United States citizen. The pro-
visions of 8 CFR 204.2(i)(3) shall apply if
the petitioner became a United States
citizen.

(ii) Petition for Pub. L. 97-359
Amerasian. (A) Upon formal notice of
withdrawal filed by the petitioner with
the officer who approved the petition.

(B) Upon the death of the beneficiary.

(C) Upon the death or bankruptcy of
the sponsor who executed Form I-361,
Affidavit of Financial Support and In-
tent to Petition for Legal Custody for
Pub. L. 97-359 Amerasian. In that
event, a new petition may be filed in
the beneficiary’s behalf with the docu-
mentary evidence relating to sponsor-
ship and, in the case of a beneficiary
under 18 years of age, placement. If the
new petition is approved, it will be
given the priority date of the pre-
viously approved petition.
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(D) Upon the death or substitution of
the petitioner if other than the bene-
ficiary or sponsor. However, if the peti-
tioner dies or no longer desires or is
able to proceed with the petition, and
another person 18 years of age or older,
an emancipated minor, or a corpora-
tion incorporated in the United States
desires to be substituted for the de-
ceased or original petitioner, a written
request may be submitted to the Serv-
ice or American consular office where
the petition is located to reinstate the
petition and restore the original pri-
ority date.

(E) Upon the beneficiary’s reaching
the age of 21 when the beneficiary has
been accorded classification under sec-
tion 201(b) of the Act. Provided that all
requirements of section 204(f) of the
Act continue to be met, however, the
petition is to be considered valid for
purposes of according the beneficiary
preference classification under section
203(a)(1) of the Act if the beneficiary
remains unmarried or under section
203(a)(3) if the beneficiary marries.

(F) Upon the beneficiary’s marriage
when the beneficiary has been accorded
classification under section 201(b) or
section 203(a)(1) of the Act. Provided
that all requirements of section 204(f)
of the Act continue to be met, however,
the petition is to be considered valid
for purposes of according the bene-
ficiary preference classification under
section 203(a)(3) of the Act.

(iii) Petitions wunder section 203(b),
other than special immigrant juvenile pe-
titions. (A) Upon invalidation pursuant
to 20 CFR Part 656 of the labor certifi-
cation in support of the petition.

(B) Upon the death of the petitioner
or beneficiary.

(C) Upon written notice of with-
drawal filed by the petitioner, in em-
ployment-based preference cases, with
any officer of the Service who is au-
thorized to grant or deny petitions.

(D) Upon termination of the employ-
er’s business in an employment-based
preference case under section
203(b)(1)(B), 203(b)(1)(C), 203(b)(2), or
203(b)(3) of the Act.

(iv) Special immigrant juvenile peti-
tions. Unless the beneficiary met all of
the eligibility requirements as of No-
vember 29, 1990, and the petition re-
quirements as of November 29, 1990, and
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the petition for classification as a spe-
cial immigrant juvenile was filed be-
fore June 1, 1994, or unless the change
in circumstances resulted from the
beneficiary’s adoption or placement in
a guardianship situation:

(A) Upon the beneficiary reaching the
age of 21;

(B) Upon the marriage of the bene-
ficiary;

(C) Upon the termination of the bene-
ficiary’s dependency upon the juvenile
court;

(D) Upon the termination of the
beneficiary’s eligibility for long-term
foster care; or

(E) Upon the determination in ad-
ministrative or judicial proceedings
that it is in the beneficiary’s best in-
terest to be returned to the country of
nationality or last habitual residence
of the beneficiary or of his or her par-
ent or parents.

(b) Notice. When it shall appear to the
director that the approval of a petition
has been automatically revoked, he or
she shall cause a notice of such revoca-
tion to be sent promptly to the con-
sular office having jurisdiction over
the visa application and a copy of such
notice to be mailed to the petitioner’s
last known address.

[61 FR 13077, Mar. 26, 1996, as amended at 68
FR 10352, Mar. 5, 2003; 71 FR 35757, June 21,
2006]

§1205.2 Revocation on notice.

(a) General. Any Service officer au-
thorized to approve a petition under
section 204 of the Act may revoke the
approval of that petition upon notice
to the petitioner on any ground other
than those specified in §1205.1 when the
necessity for the revocation comes to
the attention of this Service.

(b) Notice of intent. Revocation of the
approval of a petition of self-petition
under paragraph (a) of this section will
be made only on notice to the peti-
tioner or self-petitioner. The petitioner
or self-petitioner must be given the op-
portunity to offer evidence in support
of the petition or self-petition and in
opposition to the grounds alleged for
revocation of the approval.

(c) Notification of revocation. If, upon
reconsideration, the approval pre-
viously granted is revoked, the director
shall provide the petitioner or the self-

883



Pt. 1207

petitioner with a written notification
of the decision that explains the spe-
cific reasons for the revocation. The di-
rector shall notify the consular officer
having jurisdiction over the visa appli-
cation, if applicable, of the revocation
of an approval.

(d) Appeals. The petitioner or self-pe-
titioner may appeal the decision to re-
voke the approval within 15 days after
the service of notice of the revocation.
The appeal must be filed as provided in
part 1003 of this chapter, unless the As-
sociate Commissioner for Examina-
tions exercises appellate jurisdiction
over the revocation under part 103 of 8
CFR chapter I. Appeals filed with the
Associate Commissioner for Examina-
tions must meet the requirements of
part 103 of this chapter.

[48 FR 191566, Apr. 28, 1983, as amended at 58
FR 42851, Aug. 12, 1993; 61 FR 13078, Mar. 26,
1996; 68 FR 10352, Mar. 5, 2003]

PART 1207—ADMISSION OF
REFUGEES

AUTHORITY: 8 U.S.C. 1101, 1103, 1151, 1157,
1159, 1182; 8 CFR part 2.

§1207.3 Waivers of inadmissibility.

(a) Authority. Section 207(c)(3) of the
Act sets forth grounds of inadmis-
sibility under section 212(a) of the Act
which are not applicable and those
which may be waived in the case of an
otherwise qualified refugee and the
conditions under which such waivers
may be approved. Officers in charge of
overseas offices are delegated author-
ity to initiate the necessary investiga-
tions to establish the facts in each
waiver application pending before them
and to approve or deny such waivers.

(b) Filing requirements. The applicant
for a waiver must submit Form I-602,
Application by Refugee for Waiver of
Grounds of Inadmissibility, with the
Service office processing his or her
case. The burden is on the applicant to
show that the waiver should be granted
based upon humanitarian grounds,
family unity, or the public interest.
The applicant shall be notified in writ-
ing of the decision, including the rea-
sons for denial, if the application is de-
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nied. There is no appeal from such deci-
sion.

[62 FR 10336, Mar. 6, 1997. Duplicated from
§207.3 at 68 FR 9833, Feb. 28, 2003]

PART  1208—PROCEDURES FOR
ASYLUM AND WITHHOLDING OF
REMOVAL

Subpart A—Asylum and Withholding of
Removal

Sec.

1208.1
1208.2
1208.3

General.

Jurisdiction.

Form of application.

1208.4 Filing the application.

1208.5 Special duties toward aliens in cus-
tody of DHS.

1208.6 Disclosure to third parties.

1208.7 Employment authorization.

1208.8 Limitations on travel outside the
United States.

1208.9 Procedure for interview before an
asylum officer.

1208.10 Failure to appear at a scheduled
hearing before an immigration judge;
failure to follow requirements for bio-
metrics and other biographical informa-
tion processing.

1208.11 Comments from the Department of
State.

1208.12 Reliance on information compiled by
other sources.

1208.13 Establishing asylum eligibility.

1208.14 Approval, denial, referral, or dis-
missal of application.

1208.15 Definition of “‘firm resettlement.”

1208.16 Withholding of removal under sec-
tion 241(0)(3)(B) of the Act and with-
holding of removal under the Convention
Against Torture.

1208.17 Deferral of removal under the Con-
vention Against Torture.

1208.18 Implementation of the Convention
Against Torture.

1208.19 Decisions.

1208.20 Determining if an asylum applica-
tion is frivolous.

1208.21 Admission of the asylee’s spouse and
children.

1208.22 Effect on exclusion, deportation, and
removal proceedings.

1208.23 Restoration of status.

1208.24 Termination of asylum or with-
holding of removal or deportation.

1208.25-1208.29 [Reserved]

Subpart B—Credible Fear of Persecution

1208.30 Credible fear determinations involv-
ing stowaways and applicants for admis-
sion found inadmissible pursuant to sec-
tion 212(a)(6)(C) or 212(a)(7) of the Act.

884



Executive Office for Immigration Review, Justice

1208.31 Reasonable fear of persecution or
torture determinations involving aliens
ordered removed under section 238(b) of
the Act and aliens whose removal is rein-
stated under section 241(a)(5) of the Act.

AUTHORITY: 8 U.S.C. 1101, 1103, 1158, 1226,
1252, 1282; Title VII of Public Law 110-229.

SOURCE: 62 FR 10337, Mar. 6, 1997, unless
otherwise noted. Duplicated from part 208 at
68 FR 9834, Feb. 28, 2003.

EDITORIAL NOTE: Nomenclature changes to
part 1208 appear at 68 FR 9846, Feb. 28, 2003,
and at 68 FR 10352, Mar. 5, 2003.

Subpart A—Asylum and
Withholding of Removal

§1208.1 General.

(a) Applicability. (1) In general. Unless
otherwise provided in this chapter V,
this subpart A shall apply to all appli-
cations for asylum under section 208 of
the Act or for withholding of deporta-
tion or withholding of removal under
section 241(b)(3) of the Act, or under
the Convention Against Torture,
whether before an asylum officer or an
immigration judge, regardless of the
date of filing. For purposes of this
chapter V, withholding of removal
shall also mean withholding of deporta-
tion under section 243(h) of the Act, as
it appeared prior to April 1, 1997, except
as provided in §1208.16(d). Such applica-
tions are hereinafter referred to as
“asylum applications.” The provisions
of this part shall not affect the finality
or validity of any decision made by a
district director, an immigration
judge, or the Board of Immigration Ap-
peals in any such case prior to April 1,
1997. No asylum application that was
filed with a district director, asylum
officer, or immigration judge prior to
April 1, 1997, may be reopened or other-
wise reconsidered under the provisions
of this part except by motion granted
in the exercise of discretion by the
Board of Immigration Appeals, an im-
migration judge, or an asylum officer
for proper cause shown. Motions to re-
open or reconsider must meet the re-
quirements of sections 240(c)(6) and
(c)(7) of the Act, and 8 CFR parts 1003
and 1103, where applicable.

(2) Commonwealth of the Northern Mar-
iana Islands. The provisions of this sub-
part A shall not apply prior to January
1, 2015, to an alien physically present in

§1208.2

or arriving in the Commonwealth of
the Northern Mariana Islands seeking
to apply for asylum. No application for
asylum may be filed prior to January 1,
2015, pursuant to section 208 of the Act
by an alien physically present in or ar-
riving in the Commonwealth of the
Northern Mariana Islands. Effective on
the transition program effective date,
the provisions of this subpart A shall
apply to aliens physically present in or
arriving in the CNMI with respect to
withholding of removal under section
241(b)(3) of the Act and withholding and
deferral of removal under the Conven-
tion Against Torture.

(b) Training of asylum officers. The Di-
rector of International Affairs shall en-
sure that asylum officers receive spe-
cial training in international human
rights law, nonadversarial interview
techniques, and other relevant national
and international refugee laws and
principles. The Director of Inter-
national Affairs shall also, in coopera-
tion with the Department of State and
other appropriate sources, compile and
disseminate to asylum officers infor-
mation concerning the persecution of
persons in other countries on account
of race, religion, nationality, member-
ship in a particular social group, or po-
litical opinion, torture of persons in
other countries, and other information
relevant to asylum determinations,
and shall maintain a documentation
center with information on human
rights conditions.

[64 FR 8487, Feb. 19, 1999, as amended at 74
FR 55741, Oct. 28, 2009]

§1208.2 Jurisdiction.

(a) Office of International Affairs. Ex-
cept as provided in paragraph (b) or (c)
of this section, the Office of Inter-
national Affairs shall have initial ju-
risdiction over an asylum application
filed by an alien physically present in
the United States or seeking admission
at a port-of-entry. The Office of Inter-
national Affairs shall also have initial
jurisdiction over credible fear deter-
minations under §1208.30 and reason-
able fear determinations under §1208.31.

(b) Jurisdiction of Immigration Court in
general. Immigration judges shall have
exclusive jurisdiction over asylum ap-
plications filed by an alien who has
been served a Form I-221, Order to
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Show Cause; Form I-122, Notice to Ap-
plicant for Admission Detained for a
Hearing before an Immigration Judge;
or Form I-862, Notice to Appear, after
the charging document has been filed
with the Immigration Court. Immigra-
tion judges shall also have jurisdiction
over any asylum applications filed
prior to April 1, 1997, by alien crew-
members who have remained in the
United States longer than authorized,
by applicants for admission under the
Visa Waiver Pilot Program, and by
aliens who have been admitted to the
United States under the Visa Waiver
Pilot Program. Immigration judges
shall also have the authority to review
reasonable fear determinations re-
ferred to the Immigration Court under
§1208.31, and credible fear determina-
tions referred to the Immigration
Court under §1208.30.

(c) Certain aliens not entitled to pro-
ceedings under section 240 of the Act—()
Asylum applications and withholding of
removal applications only. After Form I-
863, Notice of Referral to Immigration
Judge, has been filed with the Immi-
gration Court, an immigration judge
shall have exclusive jurisdiction over
any asylum application filed on or
after April 1, 1997, by:

(i) An alien crewmember who:

(A) Is an applicant for a landing per-
mit;

(B) Has been refused permission to
land under section 252 of the Act; or

(C) On or after April 1, 1997, was
granted permission to land under sec-
tion 252 of the Act, regardless of wheth-
er the alien has remained in the United
States longer than authorized;

(ii) An alien stowaway who has been
found to have a credible fear of perse-
cution or torture pursuant to the pro-
cedures set forth in subpart B of this
part;

(iii) An alien who is an applicant for
admission pursuant to the Visa Waiver
Program under section 217 of the Act,
except that if such an alien is an appli-
cant for admission to the Common-
wealth of the Northern Mariana Is-
lands, then he or she shall not be eligi-
ble for asylum prior to January 1, 2015;

(iv) An alien who was admitted to the
United States pursuant to the Visa
Waiver Program under section 217 of
the Act and has remained longer than
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authorized or has otherwise violated
his or her immigration status, except
that if such an alien was admitted to
the Commonwealth of the Northern
Mariana Islands, then he or she shall
not be eligible for asylum in the Com-
monwealth of the Northern Mariana Is-
lands prior to January 1, 2015;

(v) An alien who has been ordered re-
moved under §235(c) of the Act, as de-
scribed in §235.8(a) of this chapter (ap-
plicable only in the event that the
alien is referred for proceedings under
this paragraph by the Regional Direc-
tor pursuant to section 235.8(b)(2)(ii) of
this chapter);

(vi) An alien who is an applicant for
admission, or has been admitted, as an
alien classified under section
101(a)(15)(S) of the Act (applicable only
in the event that the alien is referred
for proceedings under this paragraph
by the district director);

(vii) An alien who is an applicant for
admission to Guam or the Common-
wealth of the Northern Mariana Islands
pursuant to the Guam-CNMI Visa
Waiver Program under section 212(1) of
the Act, except that if such an alien is
an applicant for admission to the Com-
monwealth of the Northern Mariana Is-
lands, then he or she shall not be eligi-
ble for asylum prior to January 1, 2015;
or

(viii) An alien who was admitted to
Guam or the Commonwealth of the
Northern Mariana Islands pursuant to
the Guam-CNMI Visa Waiver Program
under section 212(1) of the Act and has
remained longer than authorized or has
otherwise violated his or her immigra-
tion status, except that if such an alien
was admitted to the Commonwealth of
the Northern Mariana Islands, then he
or she shall not be eligible for asylum
in the Commonwealth of the Northern
Mariana Islands prior to January 1,
2015.

(2) Withholding of removal applications
only. After Form 1-863, Notice of Refer-
ral to Immigration Judge, has been
filed with the Immigration Court, an
immigration judge shall have exclusive
jurisdiction over any application for
withholding of removal filed by:

(i) An alien who is the subject of a re-
instated removal order pursuant to sec-
tion 241(a)(b) of the Act; or
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(ii) An alien who has been issued an
administrative removal order pursuant
to section 238 of the Act as an alien
convicted of committing an aggravated
felony.

(3) Rules of procedure—(i) General. Ex-
cept as provided in this section, pro-
ceedings falling under the jurisdiction
of the immigration judge pursuant to
paragraph (c¢)(1) or (c)(2) of this section
shall be conducted in accordance with
the same rules of procedure as pro-
ceedings conducted under 8 CFR part
1240, subpart A. The scope of review in
proceedings conducted pursuant to
paragraph (c)(1) of this section shall be
limited to a determination of whether
the alien is eligible for asylum or with-
holding or deferral of removal, and
whether asylum shall be granted in the
exercise of discretion. The scope of re-
view in proceedings conducted pursu-
ant to paragraph (c)(2) of this section
shall be limited to a determination of
whether the alien is eligible for with-
holding or deferral of removal. During
such proceedings, all parties are pro-
hibited from raising or considering any
other issues, including but not limited
to issues of admissibility, deport-
ability, eligibility for waivers, and eli-
gibility for any other form of relief.

(ii) Notice of hearing procedures and in-
absentia decisions. The alien will be pro-
vided with notice of the time and place
of the proceeding. The request for asy-
lum and withholding of removal sub-
mitted by an alien who fails to appear
for the hearing shall be denied. The de-
nial of asylum and withholding of re-
moval for failure to appear may be re-
opened only upon a motion filed with
the immigration judge with jurisdic-
tion over the case. Only one motion to
reopen may be filed, and it must be
filed within 90 days, unless the alien es-
tablishes that he or she did not receive
notice of the hearing date or was in
Federal or State custody on the date
directed to appear. The motion must
include documentary evidence, which
demonstrates that:

(A) The alien did not receive the no-
tice;

(B) The alien was in Federal or State
custody and the failure to appear was
through no fault of the alien; or

§1208.3

(C) ““Exceptional circumstances,” as
defined in section 240(e)(1) of the Act,
caused the failure to appear.

(iii) Relief. The filing of a motion to
reopen shall not stay removal of the
alien unless the immigration judge
issues an order granting a stay pending
disposition of the motion. An alien who
fails to appear for a proceeding under
this section shall not be eligible for re-
lief under section 240A, 240B, 245, 248, or
249 of the Act for a period of 10 years
after the date of the denial, unless the
applicant can show exceptional cir-
cumstances resulted in his or her fail-
ure to appear.

[66 FR 76130, Dec. 6, 2000, as amended at 74
FR 55741, Oct. 28, 2009]

§1208.3 Form of application.

(a) An asylum applicant must file
Form 1-589, Application for Asylum
and for Withholding of Removal, to-
gether with any additional supporting
evidence in accordance with the in-
structions on the form. The applicant’s
spouse and children shall be listed on
the application and may be included in
the request for asylum if they are in
the United States. One additional copy
of the principal applicant’s Form I-589
must be submitted for each dependent
included in the principal’s application.

(b) An asylum application shall be
deemed to constitute at the same time
an application for withholding of re-
moval, unless adjudicated in deporta-
tion or exclusion proceedings com-
menced prior to April 1, 1997. In such
instances, the asylum application shall
be deemed to constitute an application
for withholding of deportation under
section 243(h) of the Act, as that sec-
tion existed prior to April 1, 1997.
Where a determination is made that an
applicant is ineligible to apply for asy-
lum under section 208(a)(2) of the Act,
an asylum application shall be con-
strued as an application for with-
holding of removal.

(c) Form I-589 shall be filed under the
following conditions and shall have the
following consequences:

(1) If the application was filed on or
after January 4, 1995, information pro-
vided in the application may be used as
a basis for the initiation of removal
proceedings, or to satisfy any burden of
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proof in exclusion, deportation, or re-
moval proceedings;

(2) The applicant and anyone other
than a spouse, parent, son, or daughter
of the applicant who assists the appli-
cant in preparing the application must
sign the application under penalty of
perjury. The applicant’s signature es-
tablishes a presumption that the appli-
cant is aware of the contents of the ap-
plication. A person other than a rel-
ative specified in this paragraph who
assists the applicant in preparing the
application also must provide his or
her full mailing address;

(3) An asylum application that does
not include a response to each of the
questions contained in the Form I-589,
is unsigned, or is unaccompanied by
the required materials specified in
paragraph (a) of this section is incom-
plete. The filing of an incomplete ap-
plication shall not commence the 150-
day period after which the applicant
may file an application for employ-
ment authorization in accordance with
§1208.7. An application that is incom-
plete shall be returned by mail to the
applicant within 30 days of the receipt
of the application by the Service. If the
Service has not mailed the incomplete
application back to the applicant with-
in 30 days, it shall be deemed complete.
An application returned to the appli-
cant as incomplete shall be resub-
mitted by the applicant with the addi-
tional information if he or she wishes
to have the application considered;

(4) Knowing placement of false infor-
mation on the application may subject
the person placing that information on
the application to criminal penalties
under title 18 of the United States Code
and to civil or criminal penalties under
section 274C of the Act; and

(5) Knowingly filing a frivolous appli-
cation on or after April 1, 1997, so long
as the applicant has received the notice
required by section 208(d)(4) of the Act,
shall render the applicant permanently
ineligible for any benefits under the
Act pursuant to §1208.20.

[62 FR 10337, Mar. 6, 1997, as amended at 65
FR 76131, Dec. 6, 2000]

§1208.4 Filing the application.

Except as prohibited in paragraph (a)
of this section, asylum applications
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shall be filed in accordance with para-
graph (b) of this section.

(a) Prohibitions on filing. Section
208(a)(2) of the Act prohibits certain
aliens from filing for asylum on or
after April 1, 1997, unless the alien can
demonstrate to the satisfaction of the
Attorney General that one of the ex-
ceptions in section 208(a)(2)(D) of the
Act applies. Such prohibition applies
only to asylum applications under sec-
tion 208 of the Act and not to applica-
tions for withholding of removal under
§1208.16. If an applicant files an asylum
application and it appears that one or
more of the prohibitions contained in
section 208(a)(2) of the Act apply, an
asylum officer, in an interview, or an
immigration judge, in a hearing, shall
review the application and give the ap-
plicant the opportunity to present any
relevant and useful information bear-
ing on any prohibitions on filing to de-
termine if the application should be re-
jected. For the purpose of making de-
terminations under section 208(a)(2) of
the Act, the following rules shall
apply:

(1) Authority. Only an asylum officer,
an immigration judge, or the Board of
Immigration Appeals is authorized to
make determinations regarding the

prohibitions contained in section
208(a)(2)(B) or (C) of the Act.
(2) Omne-year filing deadline. (i) For

purposes of section 208(a)(2)(B) of the
Act, an applicant has the burden of
proving:

(A) By clear and convincing evidence
that the application has been filed
within 1 year of the date of the alien’s
arrival in the United States, or

(B) To the satisfaction of the asylum
officer, the immigration judge, or the
Board that he or she qualifies for an
exception to the 1-year deadline.

(ii) The 1-year period shall be cal-
culated from the date of the alien’s last
arrival in the United States or April 1,
1997, whichever is later. When the last
day of the period so computed falls on
a Saturday, Sunday, or legal holiday,
the period shall run until the end of
the next day that is not a Saturday,
Sunday, or legal holiday. For the pur-
pose of making determinations under
section 208(a)(2)(B) of the Act only, an
application is considered to have been
filed on the date it is received by the
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Service, pursuant to §103.2(a)(7) of 8
CFR chapter I. In a case in which the
application has not been received by
the Service within 1 year from the ap-
plicant’s date of entry into the United
States, but the applicant provides clear
and convincing documentary evidence
of mailing the application within the 1-
year period, the mailing date shall be
considered the filing date. For cases
before the Immigration Court in ac-
cordance with §1003.13 of this chapter,
the application is considered to have
been filed on the date it is received by
the Immigration Court. For cases be-
fore the Board of Immigration Appeals,
the application is considered to have
been filed on the date it is received by
the Board. In the case of an application
that appears to have been filed more
than a year after the applicant arrived
in the United States, the asylum offi-
cer, the immigration judge, or the
Board will determine whether the ap-
plicant qualifies for an exception to
the deadline. The failure to have pro-
vided required biometrics and other bi-
ographical information does not pre-
vent the ‘‘filing”’ of an asylum applica-
tion for purposes of the one-year filing
rule of section 208(a)(2)(B) of the Act.
See 8 CFR 1003.47. For aliens present in
or arriving in the Commonwealth of
the Northern Mariana Islands, the 1-
year period shall be calculated from
January 1, 2015, or from the date of the
alien’s last arrival in the United States
(including the Commonwealth of the
Northern Mariana Islands), whichever
is later. No period of physical presence
in the Commonwealth of the Northern
Mariana Islands prior to January 1,
2015, shall count toward the 1-year pe-
riod. After November 28, 2009, any trav-
el to the Commonwealth of the North-
ern Mariana Islands from any other
State shall not re-start the calculation
of the 1-year period.

(3) Prior denial of application. For pur-
poses of section 208(a)(2)(C) of the Act,
an asylum application has not been de-
nied unless denied by an immigration
judge or the Board of Immigration Ap-
peals.

(4) Changed circumstances. (i) The
term ‘‘changed circumstances” in sec-
tion 208(a)(2)(D) of the Act shall refer
to circumstances materially affecting
the applicant’s eligibility for asylum.

§1208.4

They may include, but are not limited
to:

(A) Changes in conditions in the ap-
plicant’s country of nationality or, if
the applicant is stateless, country of
last habitual residence;

(B) Changes in the applicant’s cir-
cumstances that materially affect the
applicant’s eligibility for asylum, in-
cluding changes in applicable U.S. law
and activities the applicant becomes
involved in outside the country of
feared persecution that place the appli-
cant at risk; or

(C) In the case of an alien who had
previously been included as a depend-
ent in another alien’s pending asylum
application, the loss of the spousal or
parent-child relationship to the prin-
cipal applicant through marriage, di-
vorce, death, or attainment of age 21.

(ii) The applicant shall file an asy-
lum application within a reasonable
period given those ‘‘changed cir-
cumstances.” If the applicant can es-
tablish that he or she did not become
aware of the changed circumstances
until after they occurred, such delayed
awareness shall be taken into account
in determining what constitutes a
‘“‘reasonable period.”

(56) The term ‘‘extraordinary cir-
cumstances’ in section 208(a)(2)(D) of
the Act shall refer to events or factors
directly related to the failure to meet
the 1-year deadline. Such cir-
cumstances may excuse the failure to
file within the 1-year period as long as
the alien filed the application within a
reasonable period given those cir-
cumstances. The burden of proof is on
the applicant to establish to the satis-
faction of the asylum officer, the im-
migration judge, or the Board of Immi-
gration Appeals that the circumstances
were not intentionally created by the
alien through his or her own action or
inaction, that those circumstances
were directly related to the alien’s fail-
ure to file the application within the 1-
year period, and that the delay was
reasonable under the circumstances.
Those circumstances may include but
are not limited to:

(i) Serious illness or mental or phys-
ical disability, including any effects of
persecution or violent harm suffered in
the past, during the 1-year period after
arrival;
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(ii) Legal disability (e.g., the appli-
cant was an unaccompanied minor or
suffered from a mental impairment)
during the 1-year period after arrival;

(iii) Ineffective assistance of counsel,
provided that:

(A) The alien files an affidavit set-
ting forth in detail the agreement that
was entered into with counsel with re-
spect to the actions to be taken and
what representations counsel did or did
not make to the respondent in this re-
gard;

(B) The counsel whose integrity or
competence is being impugned has been
informed of the allegations leveled
against him or her and given an oppor-
tunity to respond; and

(C) The alien indicates whether a
complaint has been filed with appro-
priate disciplinary authorities with re-
spect to any violation of counsel’s eth-
ical or legal responsibilities, and if not,
why not;

(iv) The applicant maintained Tem-
porary Protected Status, lawful immi-
grant or nonimmigrant status, or was
given parole, until a reasonable period
before the filing of the asylum applica-
tion;

(v) The applicant filed an asylum ap-
plication prior to the expiration of the
1-year deadline, but that application
was rejected by the Service as not
properly filed, was returned to the ap-
plicant for corrections, and was refiled
within a reasonable period thereafter;
and

(vi) The death or serious illness or in-
capacity of the applicant’s legal rep-
resentative or a member of the appli-
cant’s immediate family.

(6) Safe third country agreement. Immi-
gration judges have authority to con-
sider issues under section 208(a)(2)(A) of
the Act, relating to the determination
of whether an alien is ineligible to
apply for asylum and should be re-
moved to a safe third country pursuant
to a bilateral or multilateral agree-
ment, only with respect to aliens whom
DHS has chosen to place in removal
proceedings under section 240 of the
Act, as provided in 8 CFR 1240.11(g).
For DHS regulations relating to deter-
minations by asylum officers on this
subject, see 8 CFR 208.30(e)(6).

(b) Filing location—(1) With the service
center by mail. Except as provided in
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paragraphs (b)(2), (b)(3), (b)(4) and (b)(5)
of this section, asylum applications
shall be filed directly by mail with the
service center servicing the asylum of-
fice with jurisdiction over the place of
the applicant’s residence or, in the case
of an alien without a United States res-
idence, the applicant’s current lodging
or the 1land border port-of-entry
through which the alien seeks admis-
sion to the United States.

(2) With the asylum office. An asylum
application shall be filed directly with
the asylum office having jurisdiction
over the matter in the case of an alien
who:

(i) Has received the express consent
of the asylum office director or the Di-
rector of Asylum to do so, or

(ii) Previously was included in a
spouse’s or parent’s pending applica-
tion but is no longer eligible to be in-
cluded as a derivative. In such cases,
the derivative should include a cover
letter referencing the previous applica-
tion and explaining that he or she is
now independently filing for asylum.

(38) With the Immigration Court. Asy-
lum applications shall be filed directly
with the Immigration Court having ju-
risdiction over the case in the fol-
lowing circumstances:

(i) During exclusion, deportation, or
removal proceedings, with the Immi-
gration Court having jurisdiction over
the underlying proceeding.

(ii) After completion of exclusion, de-
portation, or removal proceedings, and
in conjunction with a motion to reopen
pursuant to 8 CFR part 1003 where ap-
plicable, with the Immigration Court
having jurisdiction over the prior pro-
ceeding. Any such motion must reason-
ably explain the failure to request asy-
lum prior to the completion of the pro-
ceedings.

(iii) In asylum proceedings pursuant
to §1208.2(c)(1) and after the Form I-
863, Notice of Referral to Immigration
Judge, has been served on the alien and
filed with the Immigration Court hav-
ing jurisdiction over the case.

(4) With the Board of Immigration Ap-
peals. In conjunction with a motion to
remand or reopen pursuant to §§1003.2
and 1003.8 of this chapter where appli-
cable, an initial asylum application
shall be filed with the Board of Immi-
gration Appeals if jurisdiction over the
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proceedings is vested in the Board of
Immigration Appeals under 8 CFR part
1003. Any such motion must reasonably
explain the failure to request asylum
prior to the completion of the pro-
ceedings.

(5) With the district director. In the
case of any alien described in
§1208.2(c)(1) and prior to the service on
the alien of Form I-863, any asylum ap-
plication shall be submitted to the dis-
trict director having jurisdiction pur-
suant to 8 CFR part 103. If the district
director elects to issue the Form I-863,
the district director shall forward such
asylum application to the appropriate
Immigration Court with the Form

(c) Amending an application after fil-
ing. Upon request of the alien and as a
matter of discretion, the asylum offi-
cer or immigration judge having juris-
diction may permit an asylum appli-
cant to amend or supplement the appli-
cation, but any delay caused by such
request shall extend the period within
which the applicant may not apply for
employment authorization in accord-
ance with §1208.7(a).

[62 FR 10337, Mar. 6, 1997, as amended at 64
FR 8488, Feb. 19, 1999; 64 FR 13881, Mar. 23,
1999; 656 FR 76131, Dec. 6, 2000; 69 FR 69497,
Nov. 29, 2004; 70 FR 4754, Jan. 31, 2005; 74 FR
55741, Oct. 28, 2009]

§1208.5 Special duties toward aliens
in custody of DHS.

(a) General. When an alien in the cus-
tody of DHS requests asylum or with-
holding of removal, or expresses a fear
of persecution or harm upon return to
his or her country of origin or to
agents thereof, DHS shall make avail-
able the appropriate application forms
and shall provide the applicant with
the information required by section
208(d)(4) of the Act, except in the case
of an alien who is in custody pending a
credible fear determination under 8
CFR 1208.30 or a reasonable fear deter-
mination pursuant to 8 CFR 1208.31. Al-
though DHS does not have a duty in
the case of an alien who is in custody
pending a credible fear or reasonable
fear determination under either 8 CFR
1208.30 or 8 CFR 1208.31, DHS may pro-
vide the appropriate forms, upon re-
quest. Where possible, expedited con-
sideration shall be given to applica-
tions of detained aliens. Except as pro-

§1208.5

vided in paragraph (c) of this section,
such alien shall not be excluded, de-
ported, or removed before a decision is
rendered on his or her asylum applica-
tion. Furthermore, except as provided
in paragraph (c) of this section, an
alien physically present in or arriving
in the Commonwealth of the Northern
Mariana Islands shall not be excluded,
deported, or removed before a decision
is rendered on his or her application for
withholding of removal pursuant to
section 241(b)(3) of the Act and with-
holding of removal under the Conven-
tion Against Torture. No application
for asylum may be filed prior to Janu-
ary 1, 2015, pursuant to section 208 of
the Act by an alien physically present
in or arriving in the Commonwealth of
the Northern Mariana Islands.

(b) Certain aliens aboard vessels. (1) If
an alien crewmember or alien stow-
away on board a vessel or other con-
veyance alleges, claims, or otherwise
makes known to an immigration in-
spector or other official making an ex-
amination on the conveyance that he
or she is unable or unwilling to return
to his or her country of nationality or
last habitual residence (if not a na-
tional of any country) because of perse-
cution or a fear of persecution in that
country on account of race, religion,
nationality, membership in a par-
ticular social group, or political opin-
ion, or if the alien expresses a fear of
torture upon return to that country,
the alien shall be promptly removed
from the conveyance. If the alien
makes such fear known to an official
while off such conveyance, the alien
shall not be returned to the convey-
ance but shall be retained in or trans-
ferred to the custody of the Service.

(i) An alien stowaway will be referred
to an asylum officer for a credible fear
determination under §1208.30.

(ii) An alien crewmember shall be
provided the appropriate application
forms and information required by sec-
tion 208(d)(4) of the Act and may then
have 10 days within which to submit an
asylum application to the district di-
rector having jurisdiction over the
port-of-entry. The district director
may extend the 10-day filing period for
good cause. Once the application has
been filed, the district director, pursu-
ant to §1208.4(b), shall serve Form 1-863
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on the alien and immediately forward
any such application to the appropriate
Immigration Court with a copy of the
Form I-863 being filed with that court.

(iii) An alien crewmember physically
present in or arriving in the Common-
wealth of the Northern Mariana Islands
can request withholding of removal
pursuant to section 241(b)(3) of the Act
and withholding of removal under the
Convention Against Torture. However,
such an alien crewmember is not eligi-
ble to request asylum pursuant to sec-
tion 208 of the Act prior to January 1,
2015.

(2) Pending adjudication of the appli-
cation, and, in the case of a stowaway
the credible fear determination and
any review thereof, the alien may be
detained by the Service or otherwise
paroled in accordance with §1212.5 of
this chapter. However, pending the
credible fear determination, parole of
an alien stowaway may be permitted
only when the Attorney General deter-
mines, in the exercise of discretion,
that parole is required to meet a med-
ical emergency or is necessary for a le-
gitimate law enforcement objective.

(c) Exception to prohibition on removal.
A motion to reopen or an order to re-
mand accompanied by an asylum appli-
cation pursuant to §1208.4(b)(3)(iii)
shall not stay execution of a final ex-
clusion, deportation, or removal order
unless such stay is specifically granted
by the Board of Immigration Appeals
or the immigration judge having juris-
diction over the motion.

[62 FR 10337, Mar. 6, 1997, as amended at 64
FR 8488, Feb. 19, 1999; 65 FR 76132, Dec. 6,
2000; 73 FR 55741, Oct. 28, 2009]

§1208.6 Disclosure to third parties.

(a) Information contained in or per-
taining to any asylum application,
records pertaining to any credible fear
determination conducted pursuant to
§1208.30, and records pertaining to any
reasonable fear determination con-
ducted pursuant to §1208.31, shall not
be disclosed without the written con-
sent of the applicant, except as per-
mitted by this section or at the discre-
tion of the Attorney General.

(b) The confidentiality of other
records kept by the Service and the Ex-
ecutive Office for Immigration Review
that indicate that a specific alien has

8 CFR Ch. V (1-1-16 Edition)

applied for asylum, received a credible
fear or reasonable fear interview, or re-
ceived a credible fear or reasonable
fear review shall also be protected from
disclosure. The Service will coordinate
with the Department of State to ensure
that the confidentiality of those
records is maintained if they are trans-
mitted to Department of State offices
in other countries.

(c) This section shall not apply to
any disclosure to:

(1) Any United States Government
official or contractor having a need to
examine information in connection
with:

(i) The adjudication of asylum appli-
cations;

(ii) The consideration of a request for
a credible fear or reasonable fear inter-
view, or a credible fear or reasonable
fear review;

(iii) The defense of any legal action
arising from the adjudication of, or
failure to adjudicate, the asylum appli-
cation, or from a credible fear deter-
mination or reasonable fear determina-
tion under §1208.30 or §1208.31;

(iv) The defense of any legal action of
which the asylum application, credible
fear determination, or reasonable fear
determination is a part; or

(v) Any United States Government
investigation concerning any criminal
or civil matter; or

(2) Any Federal, State, or local court
in the United States considering any
legal action:

(i) Arising from the adjudication of,
or failure to adjudicate, the asylum ap-
plication, or from a credible fear or
reasonable fear determination under
§1208.30 or §1208.31; or

(ii) Arising from the proceedings of
which the asylum application, credible
fear determination, or reasonable fear
determination is a part.

[656 FR 76133, Dec. 6, 2000]

§1208.7 Employment authorization.

(a) Application and approval. (1) Sub-
ject to the restrictions contained in
sections 208(d) and 236(a) of the Act, an
applicant for asylum who is not an ag-
gravated felon shall be eligible pursu-
ant to §§1274a.12(c)(8) and 1274a.13(a) of
this chapter to submit a Form I-765,
Application for Employment Author-
ization. Except in the case of an alien
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whose asylum application has been rec-
ommended for approval, or in the case
of an alien who filed an asylum appli-
cation prior to January 4, 1995, the ap-
plication shall be submitted no earlier
than 150 days after the date on which a
complete asylum application sub-
mitted in accordance with §§1208.3 and
1208.4 has been received. In the case of
an applicant whose asylum application
has been recommended for approval,
the applicant may apply for employ-
ment authorization when he or she re-
ceives notice of the recommended ap-
proval. If an asylum application has
been returned as incomplete in accord-
ance with §1208.3(c)(3), the 150-day pe-
riod will commence upon receipt by the
Service of a complete asylum applica-
tion. An applicant whose asylum appli-
cation has been denied by an asylum
officer or by an immigration judge
within the 150-day period shall not be
eligible to apply for employment au-
thorization. If an asylum application is
denied prior to a decision on the appli-
cation for employment authorization,
the application for employment au-
thorization shall be denied. If the asy-
lum application is not so denied, the
Service shall have 30 days from the
date of filing of the Form I-765 to grant
or deny that application, except that
no employment authorization shall be
issued to an asylum applicant prior to
the expiration of the 180-day period fol-
lowing the filing of the asylum applica-
tion filed on or after April 1, 1997.

(2) The time periods within which the
alien may not apply for employment
authorization and within which the
Service must respond to any such ap-
plication and within which the asylum
application must be adjudicated pursu-
ant to section 208(d)(5)(A)(iii) of the
Act shall begin when the alien has filed
a complete asylum application in ac-
cordance with §§1208.3 and 1208.4. Any
delay requested or caused by the appli-
cant shall not be counted as part of
these time periods, including delays
caused by failure without good cause to
follow the requirements for fingerprint
processing. Such time periods shall
also be extended by the equivalent of
the time between issuance of a request
for evidence pursuant to §103.2(b)(8) of
8 CFR chapter I and the receipt of the
applicant’s response to such request.

§1208.7

(3) The provisions of paragraphs (a)(1)
and (a)(2) of this section apply to appli-
cations for asylum filed on or after
January 4, 1995.

(4) Employment authorization pursu-
ant to §1274a.12(c)(8) of this chapter
may not be granted to an alien who
fails to appear for a scheduled inter-
view before an asylum officer or a hear-
ing before an immigration judge, un-
less the applicant demonstrates that
the failure to appear was the result of
exceptional circumstances.

(b) Renewal and termination. Employ-
ment authorization shall be renewable,
in increments to be determined by the
Commissioner, for the continuous pe-
riod of time necessary for the asylum
officer or immigration judge to decide
the asylum application and, if nec-
essary, for completion of any adminis-
trative or judicial review.

(1) If the asylum application is de-
nied by the asylum officer, the employ-
ment authorization shall terminate at
the expiration of the employment au-
thorization document or 60 days after
the denial of asylum, whichever is
longer.

(2) If the application is denied by the
immigration judge, the Board of Immi-
gration Appeals, or a Federal court,
the employment authorization termi-
nates upon the expiration of the em-
ployment authorization document, un-
less the applicant has filed an appro-
priate request for administrative or ju-
dicial review.

(c) Supporting evidence for renewal of
employment authorication. In order for
employment authorization to be re-
newed under this section, the alien
must provide the Service (in accord-
ance with the instructions on or at-
tached to the employment authoriza-
tion application) with a Form I-765, the
required fee (unless waived in accord-
ance with §103.7(c) of this chapter), and
(if applicable) proof that he or she has
continued to pursue his or her asylum
application before an immigration
judge or sought administrative or judi-
cial review. For purposes of employ-
ment authorization, pursuit of an asy-
lum application is established by pre-
senting to the Service one of the fol-
lowing, depending on the stage of the
alien’s immigration proceedings:
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(1) If the alien’s case is pending in
proceedings before the immigration
judge, and the alien wishes to continue
to pursue his or her asylum applica-
tion, a copy of any asylum denial, re-
ferral notice, or charging document
placing the alien in such proceedings;

(2) If the immigration judge has de-
nied asylum, a copy of the document
issued by the Board of Immigration Ap-
peals to show that a timely appeal has
been filed from a denial of the asylum
application by the immigration judge;
or

(3) If the Board of Immigration Ap-
peals has dismissed the alien’s appeal
of a denial of asylum, or sustained an
appeal by the Service of a grant of asy-
lum, a copy of the petition for judicial
review or for habeas corpus pursuant to
section 242 of the Act, date stamped by
the appropriate court.

(d) In order for employment author-
ization to be renewed before its expira-
tion, the application for renewal must
be received by the Service 90 days prior
to expiration of the employment au-
thorization.

[62 FR 10337, Mar. 6, 1997, as amended at 63
FR 12986, Mar. 17, 1998]

§1208.8 Limitations on travel outside
the United States.

(a) An applicant who leaves the
United States without first obtaining
advance parole under §212.5(f) of this
chapter shall be presumed to have
abandoned his or her application under
this section.

(b) An applicant who leaves the
United States pursuant to advance pa-
role under §1212.5(f) of this chapter and
returns to the country of claimed per-
secution shall be presumed to have
abandoned his or her application, un-
less the applicant is able to establish
compelling reasons for such return.

[62 FR 10337, Mar. 6, 1997, as amended at 65
FR 82255, Dec. 28, 2000]

§1208.9 Procedure for interview be-
fore an asylum officer.

(a) The Service shall adjudicate the
claim of each asylum applicant whose
application is complete within the
meaning of §1208.3(c)(3) and is within
the jurisdiction of the Service.

(b) The asylum officer shall conduct
the interview in a nonadversarial man-

8 CFR Ch. V (1-1-16 Edition)

ner and, except at the request of the
applicant, separate and apart from the
general public. The purpose of the
interview shall be to elicit all relevant
and useful information bearing on the
applicant’s eligibility for asylum. At
the time of the interview, the applicant
must provide complete information re-
garding his or her identity, including
name, date and place of birth, and na-
tionality, and may be required to reg-
ister this identity electronically or
through any other means designated by
the Attorney General. The applicant
may have counsel or a representative
present, may present witnesses, and
may submit affidavits of witnesses and
other evidence.

(c) The asylum officer shall have au-
thority to administer oaths, verify the
identity of the applicant (including
through the use of electronic means),
verify the identity of any interpreter,
present and receive evidence, and ques-
tion the applicant and any witnesses.

(d) Upon completion of the interview,
the applicant or the applicant’s rep-
resentative shall have an opportunity
to make a statement or comment on
the evidence presented. The asylum of-
ficer may, in his or her discretion,
limit the length of such statement or
comment and may require its submis-
sion in writing. Upon completion of the
interview, the applicant shall be in-
formed that he or she must appear in
person to receive and to acknowledge
receipt of the decision of the asylum
officer and any other accompanying
material at a time and place des-
ignated by the asylum officer, except
as otherwise provided by the asylum
officer. An applicant’s failure to appear
to receive and acknowledge receipt of
the decision shall be treated as delay
caused by the applicant for purposes of
§1208.7(a)(3) and shall extend the period
within which the applicant may not
apply for employment authorization by
the number of days until the applicant
does appear to receive and acknowl-
edge receipt of the decision or until the
applicant appears before an immigra-
tion judge in response to the issuance
of a charging document under
§1208.14(c).

(e) The asylum officer shall consider
evidence submitted by the applicant
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together with his or her asylum appli-
cation, as well as any evidence sub-
mitted by the applicant before or at
the interview. As a matter of discre-
tion, the asylum officer may grant the
applicant a brief extension of time fol-
lowing an interview during which the
applicant may submit additional evi-
dence. Any such extension shall extend
by an equivalent time the periods spec-
ified by §1208.7 for the filing and adju-
dication of any employment authoriza-
tion application.

(f) The asylum application, all sup-
porting information provided by the
applicant, any comments submitted by
the Department of State or by the
Service, and any other information
specific to the applicant’s case and
considered by the asylum officer shall
comprise the record.

(g) An applicant unable to proceed
with the interview in English must
provide, at no expense to the Service, a
competent interpreter fluent in both
English and the applicant’s native lan-
guage or any other language in which
the applicant is fluent. The interpreter
must be at least 18 years of age. Nei-
ther the applicant’s attorney or rep-
resentative of record, a witness testi-
fying on the applicant’s behalf, nor a
representative or employee of the ap-
plicant’s country of nationality, or if
stateless, country of last habitual resi-
dence, may serve as the applicant’s in-
terpreter. Failure without good cause
to comply with this paragraph may be
considered a failure to appear for the
interview for purposes of §1208.10.

[62 FR 10337, Mar. 6, 1997, as amended at 65
FR 76133, Dec. 6, 2000]

§1208.10 Failure to appear at a sched-
uled hearing before an immigration
judge; failure to follow require-
ments for biometrics and other bio-
graphical information processing.

Failure to appear for a scheduled im-
migration hearing without prior au-
thorization may result in dismissal of
the application and the entry of an
order of deportation or removal in
absentia. Failure to comply with proc-
essing requirements for biometrics and
other biographical information within
the time allowed will result in dis-
missal of the application, unless the
applicant demonstrates that such fail-

§1208.12

ure was the result of good cause. DHS
is responsible for obtaining biometrics
and other biographical information
with respect to any alien in custody.

[70 FR 4754, Jan. 31, 2005]

§1208.11 Comments from the Depart-
ment of State.

(a) The immigration judge may re-
quest, in his or her discretion, specific
comments from the Department of
State regarding individual cases or
types of claims under consideration, or
other information the immigration
judge deems appropriate.

(b) With respect to any asylum appli-
cation, the Department of State may
provide, at its discretion, to the Immi-
gration Court:

(1) Detailed country conditions infor-
mation relevant to eligibility for asy-
lum, withholding of removal under sec-
tion 241(b)(3) of the Act, and with-
holding of removal under the Conven-
tion Against Torture;

(2) An assessment of the accuracy of
the applicant’s assertions about condi-
tions in the applicant’s country of na-
tionality or habitual residence and the
applicant’s particular situation;

(3) Information about whether per-
sons who are similarly situated to the
applicant are persecuted or tortured in
the applicant’s country of nationality
or habitual residence and the frequency
of such persecution or torture; or

(4) Such other information as it
deems relevant.

(c) Any comments received pursuant
to paragraph (b) of this section shall be
made part of the record. Unless the
comments are classified under an ap-
plicable Executive Order, the applicant
shall be provided an opportunity to re-
view and respond to such comments
prior to the issuance of any decision to
deny the application.

[78 FR 19079, Mar. 29, 2013]

§1208.12 Reliance on information com-
piled by other sources.

(a) In deciding an asylum applica-
tion, or in deciding whether the alien
has a credible fear of persecution or
torture pursuant to §1208.30 of this
part, or a reasonable fear of persecu-
tion or torture pursuant to §1208.31, the
asylum officer may rely on material
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provided by the Department of State,
the Office of International Affairs,
other Service offices, or other credible
sources, such as international organi-
zations, private voluntary agencies,
news organizations, or academic insti-
tutions.

(b) Nothing in this part shall be con-
strued to entitle the applicant to con-
duct discovery directed toward the
records, officers, agents, or employees
of the Service, the Department of Jus-
tice, or the Department of State. Per-
sons may continue to seek documents
available through a Freedom of Infor-
mation Act (FOIA) request pursuant to
28 CFR part 16.

[62 FR 10337, Mar. 6, 1997, as amended at 64
FR 8488, Feb. 19, 1999; 65 FR 76133, Dec. 6,
2000]

§1208.13 Establishing
bility.

(a) Burden of proof. The burden of
proof is on the applicant for asylum to
establish that he or she is a refugee as
defined in section 101(a)(42) of the Act.
The testimony of the applicant, if cred-
ible, may be sufficient to sustain the
burden of proof without corroboration.
The fact that the applicant previously
established a credible fear of persecu-
tion for purposes of section 235(b)(1)(B)
of the Act does not relieve the alien of
the additional burden of establishing
eligibility for asylum.

(b) Eligibility. The applicant may
qualify as a refugee either because he
or she has suffered past persecution or
because he or she has a well-founded
fear of future persecution.

(1) Past persecution. An applicant
shall be found to be a refugee on the
basis of past persecution if the appli-
cant can establish that he or she has
suffered persecution in the past in the
applicant’s country of nationality or, if
stateless, in his or her country of last
habitual residence, on account of race,
religion, nationality, membership in a
particular social group, or political
opinion, and is unable or unwilling to
return to, or avail himself or herself of
the protection of, that country owing
to such persecution. An applicant who
has been found to have established
such past persecution shall also be pre-
sumed to have a well-founded fear of
persecution on the basis of the original

asylum eligi-
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claim. That presumption may be rebut-
ted if an asylum officer or immigration
judge makes one of the findings de-
scribed in paragraph (b)(1)(i) of this
section. If the applicant’s fear of future
persecution is unrelated to the past
persecution, the applicant bears the
burden of establishing that the fear is
well-founded.

(1) Discretionary referral or denial. Ex-
cept as provided in paragraph (b)(1)(iii)
of this section, an asylum officer shall,
in the exercise of his or her discretion,
refer or deny, or an immigration judge,
in the exercise of his or her discretion,
shall deny the asylum application of an
alien found to be a refugee on the basis
of past persecution if any of the fol-
lowing is found by a preponderance of
the evidence:

(A) There has been a fundamental
change in circumstances such that the
applicant no longer has a well-founded
fear of persecution in the applicant’s
country of nationality or, if stateless,
in the applicant’s country of last habit-
ual residence, on account of race, reli-
gion, nationality, membership in a par-
ticular social group, or political opin-
ion; or

(B) The applicant could avoid future
persecution by relocating to another
part of the applicant’s country of na-
tionality or, if stateless, another part
of the applicant’s country of last habit-
ual residence, and under all the cir-
cumstances, it would be reasonable to
expect the applicant to do so.

(ii) Burden of proof. In cases in which
an applicant has demonstrated past
persecution under paragraph (b)(1) of
this section, the Service shall bear the
burden of establishing by a preponder-
ance of the evidence the requirements
of paragraphs (b)(1)(i)(A) or (B) of this
section.

(iii) Grant in the absence of well-found-
ed fear of persecution. An applicant de-
scribed in paragraph (b)(1)(i) of this
section who is not barred from a grant
of asylum under paragraph (c) of this
section, may be granted asylum, in the
exercise of the decision-maker’s discre-
tion, if:

(A) The applicant has demonstrated
compelling reasons for being unwilling
or unable to return to the country aris-
ing out of the severity of the past per-
secution; or
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(B) The applicant has established
that there is a reasonable possibility
that he or she may suffer other serious
harm upon removal to that country.

(2) Well-founded fear of persecution. (i)
An applicant has a well-founded fear of
persecution if:

(A) The applicant has a fear of perse-
cution in his or her country of nation-
ality or, if stateless, in his or her coun-
try of last habitual residence, on ac-
count of race, religion, nationality,
membership in a particular social
group, or political opinion;

(B) There is a reasonable possibility
of suffering such persecution if he or
she were to return to that country; and

(C) He or she is unable or unwilling
to return to, or avail himself or herself
of the protection of, that country be-
cause of such fear.

(ii) An applicant does not have a
well-founded fear of persecution if the
applicant could avoid persecution by
relocating to another part of the appli-
cant’s country of nationality or, if
stateless, another part of the appli-
cant’s country of last habitual resi-
dence, if under all the circumstances it
would be reasonable to expect the ap-
plicant to do so.

(iii) In evaluating whether the appli-
cant has sustained the burden of prov-
ing that he or she has a well-founded
fear of persecution, the asylum officer
or immigration judge shall not require
the applicant to provide evidence that
there is a reasonable possibility he or
she would be singled out individually
for persecution if:

(A) The applicant establishes that
there is a pattern or practice in his or
her country of nationality or, if state-
less, in his or her country of last habit-
ual residence, of persecution of a group
of persons similarly situated to the ap-
plicant on account of race, religion, na-
tionality, membership in a particular
social group, or political opinion; and

(B) The applicant establishes his or
her own inclusion in, and identification
with, such group of persons such that
his or her fear of persecution upon re-
turn is reasonable.

(3) Reasonableness of internal reloca-
tion. For purposes of determinations
under paragraphs (b)(1)(1), (b)(1)(ii), and
(b)(2) of this section, adjudicators
should consider, but are not limited to

§1208.13

considering, whether the applicant
would face other serious harm in the
place of suggested relocation; any on-
going civil strife within the country;
administrative, economic, or judicial
infrastructure; geographical limita-
tions; and social and cultural con-
straints, such as age, gender, health,
and social and familial ties. Those fac-
tors may, or may not, be relevant, de-
pending on all the circumstances of the
case, and are not necessarily deter-
minative of whether it would be rea-
sonable for the applicant to relocate.

(i) In cases in which the applicant
has not established past persecution,
the applicant shall bear the burden of
establishing that it would not be rea-
sonable for him or her to relocate, un-
less the persecution is by a government
or is government-sponsored.

(ii) In cases in which the persecutor
is a government or is government-spon-
sored, or the applicant has established
persecution in the past, it shall be pre-
sumed that internal relocation would
not be reasonable, unless the Service
establishes by a preponderance of the
evidence that, under all the cir-
cumstances, it would be reasonable for
the applicant to relocate.

(c) Mandatory denials—(1) Applications
filed on or after April 1, 1997. For appli-
cations filed on or after April 1, 1997,
an applicant shall not qualify for asy-
lum if section 208(a)(2) or 208(b)(2) of
the Act applies to the applicant. If the
applicant is found to be ineligible for
asylum under either section 208(a)(2) or
208(b)(2) of the Act, the applicant shall
be considered for eligibility for with-
holding of removal under section
241(b)(3) of the Act. The applicant shall
also be considered for eligibility for
withholding of removal under the Con-
vention Against Torture if the appli-
cant requests such consideration or if
the evidence presented by the alien in-
dicates that the alien may be tortured
in the country of removal.

(2) Applications filed before April 1,
1997. (i) An immigration judge or asy-
lum officer shall not grant asylum to
any applicant who filed his or her ap-
plication before April 1, 1997, if the
alien:

(A) Having been convicted by a final
judgment of a particularly serious
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crime in the United States, constitutes
a danger to the community;

(B) Has been firmly resettled within
the meaning of §1208.15;

(C) Can reasonably be regarded as a
danger to the security of the United
States;

(D) Has been convicted of an aggra-
vated felony, as defined in section
101(a)(43) of the Act; or

(E) Ordered, incited, assisted, or oth-
erwise participated in the persecution
of any person on account of race, reli-
gion, nationality, membership in a par-
ticular social group, or political opin-
ion.

(F) Is described within section
212(a2)(3)(B)(1)(1),(I1), and (III) of the Act
as it existed prior to April 1, 1997, and
as amended by the Anti-terrorist and
Effective Death Penalty Act of 1996
(AEDPA), unless it is determined that
there are no reasonable grounds to be-
lieve that the individual is a danger to
the security of the United States.

(ii) If the evidence indicates that one
of the above grounds apply to the ap-
plicant, he or she shall have the burden
of proving by a preponderance of the
evidence that he or she did not so act.

[62 FR 10337, Mar. 6, 1997, as amended at 64
FR 8488, Feb. 19, 1999; 66 FR 76133, Dec. 6,
2000]

§1208.14 Approval, denial, referral, or
dismissal of application.

(a) By an immigration judge. Unless
otherwise prohibited in §1208.13(c), an
immigration judge may grant or deny
asylum in the exercise of discretion to
an applicant who qualifies as a refugee
under section 101(a)(42) of the Act. In
no case shall an immigration judge
grant asylum without compliance with
the requirements of §1003.47 concerning
identity, law enforcement, or security
investigations or examinations.

(b) Approval by an asylum officer. In
any case within the jurisdiction of the
Office of International Affairs, unless
otherwise prohibited in §1208.13(c), an
asylum officer may grant, in the exer-
cise of his or her discretion, asylum to
an applicant who qualifies as a refugee
under section 101(a)(42) of the Act, and
whose identity has been checked pursu-
ant to section 208(d)(5)(A)(i) of the Act.

(c) Denial, referral, or dismissal by an
asylum officer. If the asylum officer

8 CFR Ch. V (1-1-16 Edition)

does not grant asylum to an applicant
after an interview conducted in accord-
ance with §1208.9, or if, as provided in
§1208.10, the applicant is deemed to
have waived his or her right to an
interview or an adjudication by an asy-
lum officer, the asylum officer shall
deny, refer, or dismiss the application,
as follows:

(1) Inadmissible or deportable aliens.
Except as provided in paragraph (c)(4)
of this section, in the case of an appli-
cant who appears to be inadmissible or
deportable under section 212(a) or 237(a)
of the Act, the asylum officer shall
refer the application to an immigra-
tion judge, together with the appro-
priate charging document, for adju-
dication in removal proceedings (or,
where charging documents may not be
issued, shall dismiss the application).

(2) Alien in valid status. In the case of
an applicant who is maintaining valid
immigrant, nonimmigrant, or Tem-
porary Protected Status at the time
the application is decided, the asylum
officer shall deny the application for
asylum.

(3) Alien with valid parole. If an appli-
cant has been paroled into the United
States and the parole has not expired
or been terminated by the Service, the
asylum officer shall deny the applica-
tion for asylum.

(4) Alien paroled into the United States
whose parole has expired or is termi-
nated—(i) Alien paroled prior to April 1,
1997, or with advance authorication for
parole. In the case of an applicant who
was paroled into the United States
prior to April 1, 1997, or who, prior to
departure from the United States, had
received an advance authorization for
parole, the asylum officer shall refer
the application, together with the ap-
propriate charging documents, to an
immigration judge for adjudication in
removal proceedings if the parole has
expired, the Service has terminated pa-
role, or the Service is terminating pa-
role through issuance of the charging
documents, pursuant to §1212.5(d)(2)(1)
of this chapter.

(i1) Alien paroled on or after April 1,
1997, without advance authorization for
parole. In the case of an applicant who
is an arriving alien or is otherwise sub-
ject to removal under §1235.3(b) of this
chapter, and was paroled into the
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United States on or after April 1, 1997,
without advance authorization for pa-
role prior to departure from the United
States, the asylum officer will take the
following actions, if the parole has ex-
pired or been terminated:

(A) Inadmissible under section
212(a)(6)(C) or 212(a)(7) of the Act. If the
applicant appears inadmissible to the
United States under section 212(a)(6)(C)
or 212(a)(7) of the Act and the asylum
officer does not intend to lodge any ad-
ditional charges of inadmissibility, the
asylum officer shall proceed in accord-
ance with §1235.3(b) of this chapter. If
such applicant is found to have a cred-
ible fear of persecution or torture
based on information elicited from the
asylum interview, an asylum officer
may refer the applicant directly to an
immigration judge in removal pro-
ceedings under section 240 of the Act,
without conducting a separate credible
fear interview pursuant to §1208.30. If
such applicant is not found to have a
credible fear based on information elic-
ited at the asylum interview, an asy-
lum officer will conduct a credible fear
interview and the applicant will be sub-
ject to the credible fear process speci-
fied at §1208.30(b).

(B) Inadmissible on other grounds. In
the case of an applicant who was pa-
roled into the United States on or after
April 1, 1997, and will be charged as in-
admissible to the United States under
provisions of the Act other than, or in
addition to, sections 212(a)(6)(C) or
212(a)(7), the asylum officer shall refer
the application to an immigration
judge for adjudication in removal pro-
ceedings.

(d) Applicability of §103.2(b) of this
chapter. No application for asylum or
withholding of deportation shall be
subject to denial pursuant to §103.2(b)
of this chapter.

(e) Duration. If the applicant is grant-
ed asylum, the grant will be effective
for an indefinite period, subject to ter-
mination as provided in §1208.24.

(f) Effect of denial of principal’s appli-
cation on separate applications by de-
pendents. The denial of an asylum ap-
plication filed by a principal applicant
for asylum shall also result in the de-
nial of asylum status to any depend-
ents of that principal applicant who
are included in that same application.

§1208.15

Such denial shall not preclude a grant
of asylum for an otherwise eligible de-
pendent who has filed a separate asy-
lum application, nor shall such denial
result in an otherwise eligible depend-
ent becoming ineligible to apply for
asylum due to the provisions of section
208(a)(2)(C) of the Act.

(g) Applicants granted lawful perma-
nent residence status. If an asylum ap-
plicant is granted adjustment of status
to lawful permanent resident, the Serv-
ice may provide written notice to the
applicant that his or her asylum appli-
cation will be presumed abandoned and
dismissed without prejudice, unless the
applicant submits a written request
within 30 days of the notice, that the
asylum application be adjudicated. If
an applicant does not respond within 30
days of the date the written notice was
sent or served, the Service may bpre-
sume the asylum application aban-
doned and dismiss it without prejudice.

[62 FR 10337, Mar. 6, 1997, as amended at 63
FR 12986, Mar. 17, 1998; 64 FR 27875, May 21,
1999; 656 FR 76134, Dec. 6, 2000; 70 FR 4754, Jan.
31, 2005]

§1208.15 Definition of “firm resettle-
ment.”

An alien is considered to be firmly
resettled if, prior to arrival in the
United States, he or she entered into
another country with, or while in that
country received, an offer of permanent
resident status, citizenship, or some
other type of permanent resettlement
unless he or she establishes:

(a) That his or her entry into that
country was a necessary consequence
of his or her flight from persecution,
that he or she remained in that coun-
try only as long as was necessary to ar-
range onward travel, and that he or she
did not establish significant ties in
that country; or

(b) That the conditions of his or her
residence in that country were so sub-
stantially and consciously restricted
by the authority of the country of ref-
uge that he or she was not in fact re-
settled. In making his or her deter-
mination, the asylum officer or immi-
gration judge shall consider the condi-
tions under which other residents of
the country live; the type of housing,
whether permanent or temporary,
made available to the refugee; the
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types and extent of employment avail-
able to the refugee; and the extent to
which the refugee received permission
to hold property and to enjoy other
rights and privileges, such as travel
documentation that includes a right of
entry or reentry, education, public re-
lief, or naturalization, ordinarily avail-
able to others resident in the country.

[65 FR 76135, Dec. 6, 2000]

§1208.16 Withholding of removal
under section 241(b)(3)(B) of the Act
and withholding of removal under
the Convention Against Torture.

(a) Consideration of application for
withholding of removal. An asylum offi-
cer shall not decide whether the exclu-
sion, deportation, or removal of an
alien to a country where the alien’s life
or freedom would be threatened must
be withheld, except in the case of an
alien who is otherwise eligible for asy-
lum but is precluded from being grant-
ed such status due solely to section
207(a)(5) of the Act. In exclusion, depor-
tation, or removal proceedings, an im-
migration judge may adjudicate both
an asylum claim and a request for
withholding of removal whether or not
asylum is granted.

(b) Eligibility for withholding of re-
moval under section 241(b)(3) of the Act;
burden of proof. The burden of proof is
on the applicant for withholding of re-
moval under section 241(b)(3) of the Act
to establish that his or her life or free-
dom would be threatened in the pro-
posed country of removal on account of
race, religion, nationality, membership
in a particular social group, or polit-
ical opinion. The testimony of the ap-
plicant, if credible, may be sufficient
to sustain the burden of proof without
corroboration. The evidence shall be
evaluated as follows:

(1) Past threat to life or freedom. (i) If
the applicant is determined to have
suffered past persecution in the pro-
posed country of removal on account of
race, religion, nationality, membership
in a particular social group, or polit-
ical opinion, it shall be presumed that
the applicant’s life or freedom would be
threatened in the future in the country
of removal on the basis of the original
claim. This presumption may be rebut-
ted if an asylum officer or immigration
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judge finds by a preponderance of the
evidence:

(A) There has been a fundamental
change in circumstances such that the
applicant’s life or freedom would not
be threatened on account of any of the
five grounds mentioned in this para-
graph upon the applicant’s removal to
that country; or

(B) The applicant could avoid a fu-
ture threat to his or her life or freedom
by relocating to another part of the
proposed country of removal and,
under all the circumstances, it would
be reasonable to expect the applicant
to do so.

(ii) In cases in which the applicant
has established past persecution, the
Service shall bear the burden of estab-
lishing by a preponderance of the evi-
dence the requirements of paragraphs
(b)(1)(HA)(A) or (b)(1)(A)(B) of this section.

(iii) If the applicant’s fear of future
threat to life or freedom is unrelated to
the past persecution, the applicant
bears the burden of establishing that it
is more likely than not that he or she
would suffer such harm.

(2) Future threat to life or freedom. An
applicant who has not suffered past
persecution may demonstrate that his
or her life or freedom would be threat-
ened in the future in a country if he or
she can establish that it is more likely
than not that he or she would be per-
secuted on account of race, religion,
nationality, membership in a par-
ticular social group, or political opin-
ion upon removal to that country.
Such an applicant cannot demonstrate
that his or her life or freedom would be
threatened if the asylum officer or im-
migration judge finds that the appli-
cant could avoid a future threat to his
or her life or freedom by relocating to
another part of the proposed country of
removal and, under all the cir-
cumstances, it would be reasonable to
expect the applicant to do so. In evalu-
ating whether it is more likely than
not that the applicant’s life or freedom
would be threatened in a particular
country on account of race, religion,
nationality, membership in a par-
ticular social group, or political opin-
ion, the asylum officer or immigration
judge shall not require the applicant to
provide evidence that he or she would
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be singled out individually for such
persecution if:

(i) The applicant establishes that in
that country there is a pattern or prac-
tice of persecution of a group of per-
sons similarly situated to the applicant
on account of race, religion, nation-
ality, membership in a particular so-
cial group, or political opinion; and

(ii) The applicant establishes his or
her own inclusion in and identification
with such group of persons such that it
is more likely than not that his or her
life or freedom would be threatened
upon return to that country.

(3) Reasonableness of internal reloca-
tion. For purposes of determinations
under paragraphs (b)(1) and (b)(2) of
this section, adjudicators should con-
sider, among other things, whether the
applicant would face other serious
harm in the place of suggested reloca-
tion; any ongoing civil strife within
the country; administrative, economic,
or judicial infrastructure; geographical
limitations; and social and cultural
constraints, such as age, gender,
health, and social and familial ties.
These factors may or may not be rel-
evant, depending on all the cir-
cumstances of the case, and are not
necessarily determinative of whether it
would be reasonable for the applicant
to relocate.

(i) In cases in which the applicant
has not established past persecution,
the applicant shall bear the burden of
establishing that it would not be rea-
sonable for him or her to relocate, un-
less the persecutor is a government or
is government-sponsored.

(ii) In cases in which the persecutor
is a government or is government-spon-
sored, or the applicant has established
persecution in the past, it shall be pre-
sumed that internal relocation would
not be reasonable, unless the Service
establishes by a preponderance of the
evidence that under all the cir-
cumstances it would be reasonable for
the applicant to relocate.

(c) Eligibility for withholding of re-
moval under the Convention Against Tor-
ture. (1) For purposes of regulations
under Title II of the Act, ‘“‘Convention
Against Torture” shall refer to the
United Nations Convention Against
Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment,

§1208.16

subject to any reservations, under-
standings, declarations, and provisos
contained in the United States Senate
resolution of ratification of the Con-
vention, as implemented by section
2242 of the Foreign Affairs Reform and
Restructuring Act of 1998 (Pub. L. 105-
277, 112 Stat. 2681, 2681-821). The defini-
tion of torture contained in §1208.18(a)
of this part shall govern all decisions
made under regulations under Title II
of the Act about the applicability of
Article 3 of the Convention Against
Torture.

(2) The burden of proof is on the ap-
plicant for withholding of removal
under this paragraph to establish that
it is more likely than not that he or
she would be tortured if removed to the
proposed country of removal. The testi-
mony of the applicant, if credible, may
be sufficient to sustain the burden of
proof without corroboration.

(3) In assessing whether it is more
likely than not that an applicant
would be tortured in the proposed
country of removal, all evidence rel-
evant to the possibility of future tor-
ture shall be considered, including, but
not limited to:

(i) Evidence of past torture inflicted
upon the applicant;

(ii) Evidence that the applicant could
relocate to a part of the country of re-
moval where he or she is not likely to
be tortured;

(iii) Evidence of gross, flagrant or
mass violations of human rights within
the country of removal, where applica-
ble; and

(iv) Other relevant information re-
garding conditions in the country of re-
moval.

(4) In considering an application for
withholding of removal under the Con-
vention Against Torture, the immigra-
tion judge shall first determine wheth-
er the alien is more likely than not to
be tortured in the country of removal.
If the immigration judge determines
that the alien is more likely than not
to be tortured in the country of re-
moval, the alien is entitled to protec-
tion under the Convention Against
Torture. Protection under the Conven-
tion Against Torture will be granted
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either in the form of withholding of re-
moval or in the form of deferral of re-
moval. An alien entitled to such pro-
tection shall be granted withholding of
removal unless the alien is subject to
mandatory denial of withholding of re-
moval under paragraphs (d)(2) or (d)(3)
of this section. If an alien entitled to
such protection is subject to manda-
tory denial of withholding of removal
under paragraphs (d)(2) or (d)(3) of this
section, the alien’s removal shall be de-
ferred under §1208.17(a).

(d) Approval or denial of application—
(1) General. Subject to paragraphs (d)(2)
and (d)(3) of this section, an applica-
tion for withholding of deportation or
removal to a country of proposed re-
moval shall be granted if the appli-
cant’s eligibility for withholding is es-
tablished pursuant to paragraphs (b) or
(c) of this section.

(2) Mandatory denials. Except as pro-
vided in paragraph (d)(3) of this sec-
tion, an application for withholding of
removal under section 241(b)(3) of the
Act or under the Convention Against
Torture shall be denied if the applicant
falls within section 241(b)(3)(B) of the
Act or, for applications for withholding
of deportation adjudicated in pro-
ceedings commenced prior to April 1,
1997, within section 243(h)(2) of the Act
as it appeared prior to that date. For
purposes of section 241(b)(3)(B)(ii) of
the Act, or section 243(h)(2)(B) of the
Act as it appeared prior to April 1, 1997,
an alien who has been convicted of a
particularly serious crime shall be con-
sidered to constitute a danger to the
community. If the evidence indicates
the applicability of one or more of the
grounds for denial of withholding enu-
merated in the Act, the applicant shall
have the burden of proving by a pre-
ponderance of the evidence that such
grounds do not apply.

(3) Exception to the prohibition on with-
holding of deportation in certain cases.
Section 243(h)(3) of the Act, as added by
section 413 of Pub. L. 104-132 (110 Stat.
1214), shall apply only to applications
adjudicated in proceedings commenced
before April 1, 1997, and in which final
action had not been taken before April
24, 1996. The discretion permitted by
that section to override section
243(h)(2) of the Act shall be exercised
only in the case of an applicant con-
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victed of an aggravated felony (or felo-
nies) where he or she was sentenced to
an aggregate term of imprisonment of
less than 5 years and the immigration
judge determines on an individual basis
that the crime (or crimes) of which the
applicant was convicted does not con-
stitute a particularly serious crime.
Nevertheless, it shall be presumed that
an alien convicted of an aggravated fel-
ony has been convicted of a particu-
larly serious crime. Except in the cases
specified in this paragraph, the grounds
for denial of withholding of deportation
in section 243(h)(2) of the Act as it ap-
peared prior to April 1, 1997, shall be
deemed to comply with the Protocol
Relating to the Status of Refugees,
Jan. 31, 1967, T.I.A.S. No. 6577.

(e) Reconsideration of discretionary de-
nial of asylum. In the event that an ap-
plicant is denied asylum solely in the
exercise of discretion, and the appli-
cant is subsequently granted with-
holding of deportation or removal
under this section, thereby effectively
precluding admission of the applicant’s
spouse or minor children following to
join him or her, the denial of asylum
shall be reconsidered. Factors to be
considered will include the reasons for
the denial and reasonable alternatives
available to the applicant such as re-
unification with his or her spouse or
minor children in a third country.

(f) Removal to third country. Nothing
in this section or §1208.17 shall prevent
the Service from removing an alien to
a third country other than the country
to which removal has been withheld or
deferred.

[62 FR 10337, Mar. 6, 1997, as amended at 64
FR 8488, Feb. 19, 1999; 66 FR 76135, Dec. 6,
2000]

§1208.17 Deferral of removal under
the Convention Against Torture.

(a) Grant of deferral of removal. An
alien who: has been ordered removed;
has been found under §1208.16(c)(3) to
be entitled to protection under the
Convention Against Torture; and is
subject to the provisions for manda-
tory denial of withholding of removal
under §1208.16(d)(2) or (d)(3), shall be
granted deferral of removal to the
country where he or she is more likely
than not to be tortured.
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(b) Notice to alien. (1) After an immi-
gration judge orders an alien described
in paragraph (a) of this section re-
moved, the immigration judge shall in-
form the alien that his or her removal
to the country where he or she is more
likely than not to be tortured shall be
deferred until such time as the deferral
is terminated under this section. The
immigration judge shall inform the
alien that deferral of removal:

(i) Does not confer upon the alien any
lawful or permanent immigration sta-
tus in the United States;

(ii) Will not necessarily result in the
alien being released from the custody
of the Service if the alien is subject to
such custody;

(iii) Is effective only until termi-
nated; and

(iv) Is subject to review and termi-
nation if the immigration judge deter-
mines that it is not likely that the
alien would be tortured in the country
to which removal has been deferred, or
if the alien requests that deferral be
terminated.

(2) The immigration judge shall also
inform the alien that removal has been
deferred only to the country in which
it has been determined that the alien is
likely to be tortured, and that the
alien may be removed at any time to
another country where he or she is not
likely to be tortured.

(c) Detention of an alien granted defer-
ral of removal under this section. Nothing
in this section shall alter the authority
of the Service to detain an alien whose
removal has been deferred under this
section and who is otherwise subject to
detention. In the case of such an alien,
decisions about the alien’s release shall
be made according to part 241 of this
chapter.

(d) Termination of deferral of removal.
(1) At any time while deferral of re-
moval is in effect, the INS District
Counsel for the District with jurisdic-
tion over an alien whose removal has
been deferred under paragraph (a) of
this section may file a motion with the
Immigration Court having administra-
tive control pursuant to §1003.11 of this
chapter to schedule a hearing to con-
sider whether deferral of removal
should be terminated. The Service mo-
tion shall be granted if it is accom-
panied by evidence that is relevant to
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the possibility that the alien would be
tortured in the country to which re-
moval has been deferred and that was
not presented at the previous hearing.
The Service motion shall not be sub-
ject to the requirements for reopening
in §§3.2 and 3.23 of this chapter.

(2) The Immigration Court shall pro-
vide notice to the alien and the Service
of the time, place, and date of the ter-
mination hearing. Such notice shall in-
form the alien that the alien may sup-
plement the information in his or her
initial application for withholding of
removal under the Convention Against
Torture and shall provide that the
alien must submit any such supple-
mental information within 10 calendar
days of service of such notice (or 13 cal-
endar days if service of such notice was
by mail). At the expiration of this 10 or
13 day period, the Immigration Court
shall forward a copy of the original ap-
plication, and any supplemental infor-
mation the alien or the Service has
submitted, to the Department of State,
together with notice to the Depart-
ment of State of the time, place and
date of the termination hearing. At its
option, the Department of State may
provide comments on the case, accord-
ing to the provisions of §1208.11 of this
part.

(3) The immigration judge shall con-
duct a hearing and make a de novo de-
termination, based on the record of
proceeding and initial application in
addition to any new evidence sub-
mitted by the Service or the alien, as
to whether the alien is more likely
than not to be tortured in the country
to which removal has been deferred.
This determination shall be made
under the standards for eligibility set
out in §1208.16(c). The burden is on the
alien to establish that it is more likely
than not that he or she would be tor-
tured in the country to which removal
has been deferred.

(4) If the immigration judge deter-
mines that the alien is more likely
than not to be tortured in the country
to which removal has been deferred,
the order of deferral shall remain in
place. If the immigration judge deter-
mines that the alien has not estab-
lished that he or she is more likely
than not to be tortured in the country
to which removal has been deferred,
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the deferral of removal shall be termi-
nated and the alien may be removed to
that country. Appeal of the immigra-
tion judge’s decision shall lie to the
Board.

(e) Termination at the request of the
alien. (1) At any time while deferral of
removal is in effect, the alien may
make a written request to the Immi-
gration Court having administrative
control pursuant to §1003.11 of this
chapter to terminate the deferral
order. If satisfied on the basis of the
written submission that the alien’s re-
quest is knowing and voluntary, the
immigration judge shall terminate the
order of deferral and the alien may be
removed.

(2) If necessary the immigration
judge may calendar a hearing for the
sole purpose of determining whether
the alien’s request is knowing and vol-
untary. If the immigration judge deter-
mines that the alien’s request is know-
ing and voluntary, the order of deferral
shall be terminated. If the immigration
judge determines that the alien’s re-
quest is not knowing and voluntary,
the alien’s request shall not serve as
the basis for terminating the order of
deferral.

(f) Termination pursuant to §1208.18(c).
At any time while deferral of removal
is in effect, the Attorney General may
determine whether deferral should be
terminated based on diplomatic assur-
ances forwarded by the Secretary of
State pursuant to the procedures in
§1208.18(c).

[64 FR 8489, Feb. 19, 1999]

§1208.18 Implementation of the Con-
vention Against Torture.

(a) Definitions. The definitions in this
subsection incorporate the definition
of torture contained in Article 1 of the
Convention Against Torture, subject to
the reservations, understandings, dec-
larations, and provisos contained in
the United States Senate resolution of
ratification of the Convention.

(1) Torture is defined as any act by
which severe pain or suffering, whether
physical or mental, is intentionally in-
flicted on a person for such purposes as
obtaining from him or her or a third
person information or a confession,
punishing him or her for an act he or
she or a third person has committed or
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is suspected of having committed, or
intimidating or coercing him or her or
a third person, or for any reason based
on discrimination of any kind, when
such pain or suffering is inflicted by or
at the instigation of or with the con-
sent or acquiescence of a public official
or other person acting in an official ca-
pacity.

(2) Torture is an extreme form of
cruel and inhuman treatment and does
not include lesser forms of cruel, inhu-
man or degrading treatment or punish-
ment that do not amount to torture.

(3) Torture does not include pain or
suffering arising only from, inherent in
or incidental to lawful sanctions. Law-
ful sanctions include judicially im-
posed sanctions and other enforcement
actions authorized by law, including
the death penalty, but do not include
sanctions that defeat the object and
purpose of the Convention Against Tor-
ture to prohibit torture.

(4) In order to constitute torture,
mental pain or suffering must be pro-
longed mental harm caused by or re-
sulting from:

(i) The intentional infliction or
threatened infliction of severe physical
pain or suffering;

(ii) The administration or applica-
tion, or threatened administration or
application, of mind altering sub-
stances or other procedures calculated
to disrupt profoundly the senses or the
personality;

(iii) The threat of imminent death; or

(iv) The threat that another person
will imminently be subjected to death,
severe physical pain or suffering, or the
administration or application of mind
altering substances or other procedures
calculated to disrupt profoundly the
sense or personality.

(6) In order to constitute torture, an
act must be specifically intended to in-
flict severe physical or mental pain or
suffering. An act that results in unan-
ticipated or unintended severity of
pain and suffering is not torture.

(6) In order to constitute torture an
act must be directed against a person
in the offender’s custody or physical
control.

(7) Acquiescence of a public official
requires that the public official, prior
to the activity constituting torture,
have awareness of such activity and
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thereafter breach his or her legal re-
sponsibility to intervene to prevent
such activity.

(8) Noncompliance with applicable
legal procedural standards does not per
se constitute torture.

(b) Applicability of §§1208.16(c) and
1208.17(a)—(1) Aliens in proceedings on or
after March 22, 1999. An alien who is in
exclusion, deportation, or removal pro-
ceedings on or after March 22, 1999 may
apply for withholding of removal under
§1208.16(c), and, if applicable, may be
considered for deferral of removal
under §1208.17(a).

(2) Aliens who were ordered removed, or
whose removal orders became final, before
March 22, 1999. An alien under a final
order of deportation, exclusion, or re-
moval that became final prior to
March 22, 1999 may move to reopen pro-
ceedings for the sole purpose of seeking
protection under §1208.16(c). Such mo-
tions shall be governed by §§1003.23 and
1003.2 of this chapter, except that the
time and numerical limitations on mo-
tions to reopen shall not apply and the
alien shall not be required to dem-
onstrate that the evidence sought to be
offered was unavailable and could not
have been discovered or presented at
the former hearing. The motion to re-
open shall not be granted unless:

(i) The motion is filed within June 21,
1999; and

(i1) The evidence sought to be offered
establishes a prima facie case that the
applicant’s removal must be withheld
or deferred under §§1208.16(c) or
1208.17(a).

(3) Aliens who, on March 22, 1999, have
requests pending with the Service for pro-
tection under Article 3 of the Convention
Against Torture. (i) Except as otherwise
provided, after March 22, 1999, the Serv-
ice will not:

(A) Consider, under its pre-regulatory
administrative policy to ensure com-
pliance with the Convention Against
Torture, whether Article 3 of that Con-
vention prohibits the removal of an
alien to a particular country, or

(B) Stay the removal of an alien
based on a request filed with the Serv-
ice for protection under Article 3 of
that Convention.

(ii) For each alien who, on or before
March 22, 1999, filed a request with the
Service for protection under Article 3
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of the Convention Against Torture, and
whose request has not been finally de-
cided by the Service, the Service shall
provide written notice that, after
March 22, 1999, consideration for pro-
tection under Article 3 can be obtained
only through the provisions of this
rule.

(A) The notice shall inform an alien
who is under an order of removal issued
by EOIR that, in order to seek consid-
eration of a claim under §§1208.16(c) or
1208.17(a), such an alien must file a mo-
tion to reopen with the immigration
court or the Board of Immigration Ap-
peals. This notice shall be accompanied
by a stay of removal, effective until 30
days after service of the notice on the
alien. A motion to reopen filed under
this paragraph for the limited purpose
of asserting a claim under §§1208.16(c)
or 1208.17(a) shall not be subject to the
requirements for reopening in §§1003.2
and 1003.23 of this chapter. Such a mo-
tion shall be granted if it is accom-
panied by a copy of the notice de-
scribed in paragraph (b)(3)(ii) or by
other convincing evidence that the
alien had a request pending with the
Service for protection under Article 3
of the Convention Against Torture on
March 22, 1999. The filing of such a mo-
tion shall extend the stay of removal
during the pendency of the adjudica-
tion of this motion.

(B) The notice shall inform an alien
who is under an administrative order of
removal issued by the Service under
section 238(b) of the Act or an exclu-
sion, deportation, or removal order re-
instated by the Service under section
241(a)(5) of the Act that the alien’s
claim to withholding of removal under
§1208.16(c) or deferral of removal under
§1208.17(a) will be considered under
§1208.31.

(C) The notice shall inform an alien
who is under an administrative order of
removal issued by the Service under
section 235(c) of the Act that the
alien’s claim to protection under the
Convention Against Torture will be de-
cided by the Service as provided in
§1208.18(d) and 1235.8(b)(4) and will not
be considered under the provisions of
this part relating to consideration or
review by an immigration judge, the
Board of Immigration Appeals, or an
asylum officer.
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(4) Aliens whose claims to protection
under the Convention Against Torture
were finally decided by the Service prior
to March 22, 1999. Sections 208.16(c) and
208.17 (a) and paragraphs (b)(1) through
(b)(3) of this section do not apply to
cases in which, prior to March 22, 1999,
the Service has made a final adminis-
trative determination about the appli-
cability of Article 3 of the Convention
Against Torture to the case of an alien
who filed a request with the Service for
protection under Article 3. If, prior to
March 22, 1999, the Service determined
that an applicant cannot be removed
consistent with the Convention
Against Torture, the alien shall be con-
sidered to have been granted with-
holding of removal under §1208.16(c),
unless the alien is subject to manda-
tory denial of withholding of removal
under §1208.16(d)(2) or (d)(3), in which
case the alien will be considered to
have been granted deferral of removal
under 208.17(a). If, prior to March 22,
1999, the Service determined that an
alien can be removed consistent with
the Convention Against Torture, the
alien will be considered to have been fi-
nally denied withholding of removal
under §1208.16(c) and deferral of re-
moval under §1208.17(a).

(c) Diplomatic assurances against tor-
ture obtained by the Secretary of State.
(1) The Secretary of State may forward
to the Attorney General assurances
that the Secretary has obtained from
the government of a specific country
that an alien would not be tortured
there if the alien were removed to that
country.

(2) If the Secretary of State forwards
assurances described in paragraph
(c)(1) of this section to the Attorney
General for consideration by the Attor-
ney General or her delegates under this
paragraph, the Attorney General shall
determine, in consultation with the
Secretary of State, whether the assur-
ances are sufficiently reliable to allow
the alien’s removal to that country
consistent with Article 3 of the Con-
vention Against Torture. The Attorney
General’s authority under this para-
graph may be exercised by the Deputy
Attorney General or by the Commis-
sioner, Immigration and Naturaliza-
tion Service, but may not be further
delegated.
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(3) Once assurances are provided
under paragraph (c)(2) of this section,
the alien’s claim for protection under
the Convention Against Torture shall
not be considered further by an immi-
gration judge, the Board of Immigra-
tion Appeals, or an asylum officer.

(d) Cases involving aliens ordered re-
moved under section 235(c) of the Act.
With respect to an alien terrorist or
other alien subject to administrative
removal under section 235(c) of the Act
who requests protection under Article 3
of the Convention Against Torture, the
Service will assess the applicability of
Article 3 through the removal process
to ensure that a removal order will not
be executed under circumstances that
would violate the obligations of the
United States under Article 3. In such
cases, the provisions of Part 208 relat-
ing to consideration or review by an
immigration judge, the Board of Immi-
gration Appeals, or an asylum officer
shall not apply.

(e) Judicial review of claims for protec-
tion from removal under Article 3 of the
Convention Against Torture. (1) Pursu-
ant to the provisions of section 2242(d)
of the Foreign Affairs Reform and Re-
structuring Act of 1998, there shall be
no judicial appeal or review of any ac-
tion, decision, or claim raised under
the Convention or that section, except
as part of the review of a final order of
removal pursuant to section 242 of the
Act; provided however, that any appeal
or petition regarding an action, deci-
sion, or claim under the Convention or
under section 2242 of the Foreign Af-
fairs Reform and Restructuring Act of
1998 shall not be deemed to include or
authorize the consideration of any ad-
ministrative order or decision, or por-
tion thereof, the appeal or review of
which is restricted or prohibited by the
Act.

(2) Except as otherwise expressly pro-
vided, nothing in this paragraph shall
be construed to create a private right
of action or to authorize the consider-
ation or issuance of administrative or
judicial relief.

[64 FR 8490, Feb. 19, 1999; 64 FR 13881, Mar. 23,
1999]
§1208.19 Decisions.

The decision of an asylum officer to
grant or to deny asylum or to refer an
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asylum application, in accordance with
§1208.14(b) or (c), shall be commu-
nicated in writing to the applicant.
Pursuant to §1208.9(d), an applicant
must appear in person to receive and to
acknowledge receipt of the decision to
grant or deny asylum, or to refer an
asylum application unless, in the dis-
cretion of the asylum office director,
service by mail is appropriate. A letter
communicating denial of asylum or re-
ferral of the application shall state the
basis for denial or referral and include
an assessment of the applicant’s credi-
bility.

[65 FR 76136, Dec. 6, 2000]

§1208.20 Determining if an asylum ap-
plication is frivolous.

For applications filed on or after
April 1, 1997, an applicant is subject to
the provisions of section 208(d)(6) of the
Act only if a final order by an immi-
gration judge or the Board of Immigra-
tion Appeals specifically finds that the
alien knowingly filed a frivolous asy-
lum application. For purposes of this
section, an asylum application is frivo-
lous if any of its material elements is
deliberately fabricated. Such finding
shall only be made if the immigration
judge or the Board is satisfied that the
applicant, during the course of the pro-
ceedings, has had sufficient oppor-
tunity to account for any discrepancies
or implausible aspects of the claim.
For purposes of this section, a finding
that an alien filed a frivolous asylum
application shall not preclude the alien
from seeking withholding of removal.

[64 FR 8492, Feb. 19, 1999. Redesignated at 65
FR 76136, Dec. 6, 2000]

§1208.21 Admission of the asylee’s
spouse and children.

(a) Eligibility. In accordance with sec-
tion 208(b)(3) of the Act, a spouse, as
defined in section 101(a)(35) of the Act,
8 U.S.C. 1101(a)(3b), or child, as defined
in section 101(b)(1) of the Act, also may
be granted asylum if accompanying, or
following to join, the principal alien
who was granted asylum, unless it is
determined that the spouse or child is
ineligible for asylum under section
208(b)(2)(A)(1), (i1), (dii), (iv) or (v) of the
Act for applications filed on or after
April 1, 1997, or under

§1208.21

§1208.13(c)(2)(1)(A), (C), (D), (E), or (F)
for applications filed before April 1,
1997.

(b) Relationship. The relationship of
spouse and child as defined in sections
101(a)(35) and 101(b)(1) of the Act must
have existed at the time the principal
alien’s asylum application was ap-
proved and must continue to exist at
the time of filing for accompanying or
following-to-join benefits and at the
time of the spouse or child’s subse-
quent admission to the United States.
If the asylee proves that the asylee is
the parent of a child who was born
after asylum was granted, but who was
in utero on the date of the asylum
grant, the child shall be eligible to ac-
company or follow-to-join the asylee.
The child’s mother, if not the principal
asylee, shall not be eligible to accom-
pany or follow-to-join the principal
asylee unless the child’s mother was
the principal asylee’s spouse on the
date the principal asylee was granted
asylum.

(c) Spouse or child in the United States.
When a spouse or child of an alien
granted asylum is in the United States,
but was not included in the asylee’s ap-
plication, the asylee may request ac-
companying or following-to-join bene-
fits for his/her spouse or child by filing
for each qualifying family member a
separate Form I-730, Refugee/Asylee
Relative Petition, and supporting evi-
dence, with the designated Service of-
fice, regardless of the status of that
spouse or child in the United States. A
recent photograph of each derivative
must accompany the Form I-730. The
photograph must clearly identify the
derivative, and will be made part of the
derivative’s immigration record for
identification purposes. Additionally, a
separate Form I-730 must be filed by
the asylee for each qualifying family
member before February 28, 2000, or
within 2 years of the date in which he/
she was granted asylum status, which-
ever is later, unless it is determined by
the Service that this period should be
extended for humanitarian reasons.
Upon approval of the Form I-730, the
Service will notify the asylee of such
approval on Form I-797, Notice of Ac-
tion. Employment will be authorized
incident to status. To demonstrate em-
ployment authorization, the Service
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will issue a Form I-94, Arrival-Depar-
ture Record, which also reflects the de-
rivative’s current status as an asylee,
or the derivative may apply under
§274a.12(a) of this chapter, using Form
I-765, Application for Employment Au-
thorization, and a copy of the Form I-
797. The approval of the Form I-730
shall remain valid for the duration of
the relationship to the asylee and, in
the case of a child, while the child is
under 21 years of age and unmarried,
provided also that the principal’s sta-
tus has not been revoked. However, the
approved Form I-730 will cease to con-
fer immigration benefits after it has
been used by the beneficiary for admis-
sion to the United States as a deriva-
tive of an asylee.

(d) Spouse or child outside the United
States. When a spouse or child of an
alien granted asylum is outside the
United States, the asylee may request
accompanying or following-to-join ben-
efits for his/her spouse or child(ren) by
filing a separate Form I-730 for each
qualifying family member with the
designated Service office, setting forth
the full name, relationship, date and
place of birth, and current location of
each such person. A recent photograph
of each derivative must accompany the
Form 1-730. The photograph must
clearly identify the derivative, and will
be made part of the derivative’s immi-
gration record for identification pur-
poses. A separate Form I-730 for each
qualifying family member must be
filed before February 28, 2000, or within
2 years of the date in which the asylee
was granted asylum status, whichever
is later, unless the Service determines
that the filing period should be ex-
tended for humanitarian reasons. When
the Form I-730 is approved, the Service
will notify the asylee of such approval
on Form I-797. The approved Form I-
730 shall be forwarded by the Service to
the Department of State for delivery to
the American Embassy or Consulate
having jurisdiction over the area in
which the asylee’s spouse or child is lo-
cated. The approval of the Form I-730
shall remain valid for the duration of
the relationship to the asylee and, in
the case of a child, while the child is
under 21 years of age and unmarried,
provided also that the principal’s sta-
tus has not been revoked. However, the
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approved Form I-730 will cease to con-
fer immigration benefits after it has
been used by the beneficiary for admis-
sion to the United States as a deriva-
tive of an asylee.

(e) Denial. If the spouse or child is
found to be ineligible for the status ac-
corded under section 208(c) of the Act,
a written notice stating the basis for
denial shall be forwarded to the prin-
cipal alien. No appeal shall lie from
this decision.

(f) Burden of proof. To establish the
claimed relationship of spouse or child
as defined in sections 101(a)(35) and
101(b)(1) of the Act, evidence must be
submitted with the request as set forth
in part 204 of this chapter. Where pos-
sible this will consist of the documents
specified in §204.2 (a)(1)(H)(B),
(a)(L(Hi1DH(B), (a)(2), (d)(2), and (d)(5) of 8
CFR chapter I. The burden of proof is
on the principal alien to establish by a
preponderance of the evidence that any
person on whose behalf he or she is
making a request under this section is
an eligible spouse or child.

(g) Duration. The spouse or child
qualifying under section 208(c) of the
Act shall be granted asylum for an in-
definite period unless the principal’s
status is revoked.

[62 FR 10337, Mar. 6, 1997, as amended at 63
FR 3796, Jan. 27, 1998. Redesignated at 64 FR
8490, Feb. 19, 1999 and further redesignated
and amended at 656 FR 76136, Dec. 6, 2000]

§1208.22 Effect on exclusion, deporta-
tion, and removal proceedings.

An alien who has been granted asy-
lum may not be deported or removed
unless his or her asylum status is ter-
minated pursuant to §1208.24. An alien
in exclusion, deportation, or removal
proceedings who is granted withholding
of removal or deportation, or deferral
of removal, may not be deported or re-
moved to the country to which his or
her deportation or removal is ordered
withheld or deferred unless the with-
holding order is terminated pursuant
to §1208.24 or deferral is terminated
pursuant to §1208.17(d) or (e).

[64 FR 8492, Feb. 19, 1999. Revised at 656 FR
76136, Dec. 6, 2000]
§1208.23 Restoration of status.

An alien who was maintaining his or
her nonimmigrant status at the time of
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filing an asylum application and has
such application denied may continue
in or be restored to that status, if it
has not expired.

[62 FR 10337, Mar. 6, 1997. Redesignated at 64
FR 8490, Feb. 19, 1999 and further redesig-
nated at 656 FR 76136, Dec. 6, 2000]

§1208.24 Termination of asylum or
withholding of removal or deporta-
tion.

(a) Termination of asylum by the Serv-
ice. Except as provided in paragraph (e)
of this section, an asylum officer may
terminate a grant of asylum made
under the jurisdiction of an asylum of-
ficer or a district director if following
an interview, the asylum officer deter-
mines that:

(1) There is a showing of fraud in the
alien’s application such that he or she
was not eligible for asylum at the time
it was granted;

(2) As to applications filed on or after
April 1, 1997, one or more of the condi-
tions described in section 208(c)(2) of
the Act exist; or

(3) As to applications filed before
April 1, 1997, the alien no longer has a
well-founded fear of persecution upon
return due to a change of country con-
ditions in the alien’s country of nation-
ality or habitual residence or the alien
has committed any act that would
have been grounds for denial of asylum
under §1208.13(c)(2).

(b) Termination of withholding of de-
portation or removal by the Service. Ex-
cept as provided in paragraph (e) of
this section, an asylum officer may ter-
minate a grant of withholding of depor-
tation or removal made under the ju-
risdiction of an asylum officer or a dis-
trict director if the asylum officer de-
termines, following an interview, that:

(1) The alien is no longer entitled to
withholding of deportation or removal
because, owing to a fundamental
change in circumstances relating to
the original claim, the alien’s life or
freedom no longer would be threatened
on account of race, religion, nation-
ality, membership in a particular so-
cial group, or political opinion in the
country from which deportation or re-
moval was withheld.

(2) There is a showing of fraud in the
alien’s application such that the alien

§1208.24

was not eligible for withholding of re-
moval at the time it was granted;

(3) The alien has committed any
other act that would have been grounds
for denial of withholding of removal
under section 241(b)(3)(B) of the Act
had it occurred prior to the grant of
withholding of removal; or

(4) For applications filed in pro-
ceedings commenced before April 1,
1997, the alien has committed any act
that would have been grounds for de-
nial of withholding of deportation
under section 243(h)(2) of the Act.

(¢c) Procedure. Prior to the termi-
nation of a grant of asylum or with-
holding of deportation or removal, the
alien shall be given notice of intent to
terminate, with the reasons therefor,
at least 30 days prior to the interview
specified in paragraph (a) of this sec-
tion before an asylum officer. The alien
shall be provided the opportunity to
present evidence showing that he or
she is still eligible for asylum or with-
holding of deportation or removal. If
the asylum officer determines that the
alien is no longer eligible for asylum or
withholding of deportation or removal,
the alien shall be given written notice
that asylum status or withholding of
deportation or removal and any em-
ployment authorization issued pursu-
ant thereto, are terminated.

(d) Termination of derivative status.
The termination of asylum status for a
person who was the principal applicant
shall result in termination of the asy-
lum status of a spouse or child whose
status was based on the asylum appli-
cation of the principal. Such termi-
nation shall not preclude the spouse or
child of such alien from separately as-
serting an asylum or withholding of de-
portation or removal claim.

(e) Removal proceedings. When an
alien’s asylum status or withholding of
removal or deportation is terminated
under this section, the Service shall
initiate removal proceedings, as appro-
priate, if the alien is not already in ex-
clusion, deportation, or removal pro-
ceedings. Removal proceedings may
take place in conjunction with a termi-
nation hearing scheduled under
§1208.24(f).

(f) Termination of asylum, or with-
holding of deportation or removal, by an
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immigration judge or the Board of Immi-
gration Appeals. An immigration judge
or the Board of Immigration Appeals
may reopen a case pursuant to §3.2 or
§3.23 of this chapter for the purpose of
terminating a grant of asylum, or a
withholding of deportation or removal.
In such a reopened proceeding, the
Service must establish, by a preponder-
ance of evidence, one or more of the
grounds set forth in paragraphs (a) or
(b) of this section. In addition, an im-
migration judge may terminate a grant
of asylum, or a withholding of deporta-
tion or removal, made under the juris-
diction of the Service at any time after
the alien has been provided a notice of
intent to terminate by the Service.
Any termination under this paragraph
may occur in conjunction with an ex-
clusion, deportation, or removal pro-
ceeding.

(g) Termination of asylum for arriving
aliens. If the Service determines that
an applicant for admission who had
previously been granted asylum in the
United States falls within conditions
set forth in §1208.24 and is inadmis-
sible, the Service shall issue a notice of
intent to terminate asylum and ini-
tiate removal proceedings under sec-
tion 240 of the Act. The alien shall
present his or her response to the in-
tent to terminate during proceedings
before the immigration judge.

[62 FR 10337, Mar. 6, 1997. Redesignated at 64
FR 8490, Feb. 19, 1999 and further redesig-
nated and amended at 656 FR 76136, Dec. 6,
2000]

§§1208.25-1208.29 [Reserved]

Subpart B—Credible Fear of
Persecution

§1208.30 Credible fear determinations
involving stowaways and applicants
for admission found inadmissible
pursuant to section 212(a)(6)(C) or
212(a)(7) of the Act.

(a) Jurisdiction. The provisions of this
subpart B apply to aliens subject to
sections 235(a)(2) and 235(b)(1) of the
Act. Pursuant to section 235(b)(1)(B),
asylum officers have exclusive jurisdic-
tion to make credible fear determina-
tions, and the immigration judges have
exclusive jurisdiction to review such
determinations. Prior to January 1,
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2015, an alien present in or arriving in
the Commonwealth of the Northern
Mariana Islands is ineligible to apply
for asylum and may only establish eli-
gibility for withholding of removal
pursuant to section 241(b)(3) of the Act
or withholding or deferral of removal
under the Convention Against Torture.

(b) Treatment of dependents. A spouse
or child of an alien may be included in
that alien’s credible fear evaluation
and determination, if such spouse or
child:

(1) Arrived in the United States con-
currently with the principal alien; and

(2) Desires to be included in the prin-
cipal alien’s determination. However,
any alien may have his or her credible
fear evaluation and determination
made separately, if he or she expresses
such a desire.

(c)—-(d) [Reserved]

(e) Determination. For the standards
and procedures for asylum officers in
conducting credible fear interviews and
in making positive and negative cred-
ible fear determinations, see 8 CFR
208.30. The immigration judges will re-
view such determinations as provided
in paragraph (g)(2) of this section and 8
CFR 1003.42.

(f) [Reserved]

(g) Procedures for a megative credible
fear finding. (1) [Reserved]

(2) Review by immigration judge of a
negative credible fear finding.

(i) The asylum officer’s negative de-
cision regarding credible fear shall be
subject to review by an immigration
judge upon the applicant’s request, or
upon the applicant’s refusal either to
request or to decline the review after
being given such opportunity, in ac-
cordance with section
235(b)(1)(B)(iii)(III) of the Act.

(ii) The record of the negative cred-
ible fear determination, including cop-
ies of the Form I-863, the asylum offi-
cer’s notes, the summary of the mate-
rial facts, and other materials upon
which the determination was based
shall be provided to the immigration
judge with the negative determination.

(iii) A credible fear hearing shall be
closed to the public unless the alien
states for the record or submits a writ-
ten statement that the alien is waiving
that requirement; in that event the
hearing shall be open to the public,
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subject to the immigration judge’s dis-
cretion as provided in §1003.27.

(iv) Upon review of the asylum offi-
cer’s negative credible fear determina-
tion:

(A) If the immigration judge concurs
with the determination of the asylum
officer that the alien does not have a
credible fear of persecution or torture,
the case shall be returned to the Serv-
ice for removal of the alien. The immi-
gration judge’s decision is final and
may not be appealed. The Service, how-
ever, may reconsider a negative cred-
ible fear finding that has been con-
curred upon by an immigration judge
after providing notice of its reconsider-
ation to the immigration judge.

(B) If the immigration judge finds
that the alien, other than an alien
stowaway, possesses a credible fear of
persecution or torture, the immigra-
tion judge shall vacate the order of the
asylum officer issued on Form I-860
and the Service may commence re-
moval proceedings under section 240 of
the Act, during which time the alien
may file an application for asylum and
withholding of removal in accordance
with §1208.4(b)(3)(1).

(C) If the immigration judge finds
that an alien stowaway possesses a
credible fear of persecution or torture,
the alien shall be allowed to file an ap-
plication for asylum and withholding

of removal before the immigration
judge in accordance with
§1208.4(b)(3)(iii). The immigration

judge shall decide the application as
provided in that section. Such decision
may be appealed by either the stow-
away or the Service to the Board of Im-
migration Appeals. If a denial of the
application for asylum and for with-
holding of removal becomes final, the
alien shall be removed from the United
States in accordance with section
235(a)(2) of the Act. If an approval of
the application for asylum or for with-
holding of removal becomes final, the
Service shall terminate removal pro-
ceedings under section 235(a)(2) of the
Act.

[656 FR 76136, Dec. 6, 2000, as amended at 69
FR 69497, Nov. 29, 2004; 74 FR 55742, Oct. 28,
2009]

§1208.31

§1208.31 Reasonable fear of persecu-
tion or torture determinations in-
volving aliens ordered removed
under section 238(b) of the Act and
aliens whose removal is reinstated
under section 241(a)(5) of the Act.

(a) Jurisdiction. This section shall
apply to any alien ordered removed
under section 238(b) of the Act or whose
deportation, exclusion, or removal
order is reinstated under section
241(a)(5) of the Act who, in the course
of the administrative removal or rein-
statement process, expresses a fear of
returning to the country of removal.
The Service has exclusive jurisdiction
to make reasonable fear determina-
tions, and EOIR has exclusive jurisdic-
tion to review such determinations.

(b) Initiation of reasonable fear deter-
mination process. Upon issuance of a
Final Administrative Removal Order
under §238.1 of this chapter, or notice
under §1241.8(b) of this chapter that an
alien is subject to removal, an alien de-
scribed in paragraph (a) of this section
shall be referred to an asylum officer
for a reasonable fear determination. In
the absence of exceptional cir-
cumstances, this determination will be
conducted within 10 days of the refer-
ral.

(c) Interview and procedure. The asy-
lum officer shall conduct the interview
in a non-adversarial manner, separate
and apart from the general public. At
the time of the interview, the asylum
officer shall determine that the alien
has an understanding of the reasonable
fear determination process. The alien
may be represented by counsel or an
accredited representative at the inter-
view, at no expense to the Government,
and may present evidence, if available,
relevant to the possibility of persecu-
tion or torture. The alien’s representa-
tive may present a statement at the
end of the interview. The asylum offi-
cer, in his or her discretion, may place
reasonable limits on the number of per-
sons who may be present at the inter-
view and the length of the statement.
If the alien is unable to proceed effec-
tively in English, and if the asylum of-
ficer is unable to proceed competently
in a language chosen by the alien, the
asylum officer shall arrange for the as-
sistance of an interpreter in con-
ducting the interview. The interpreter
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may not be a representative or em-
ployee of the applicant’s country or na-
tionality, or if the applicant is state-
less, the applicant’s country of last ha-
bitual residence. The asylum officer
shall create a summary of the material
facts as stated by the applicant. At the
conclusion of the interview, the officer
shall review the summary with the
alien and provide the alien with an op-
portunity to correct errors therein.
The asylum officer shall create a writ-
ten record of his or her determination,
including a summary of the material
facts as stated by the applicant, any
additional facts relied on by the offi-
cers, and the officer’s determination of
whether, in light of such facts, the
alien has established a reasonable fear
of persecution or torture. The alien
shall be determined to have a reason-
able fear of persecution or torture if
the alien establishes a reasonable pos-
sibility that he or she would be per-
secuted on account of his or her race,
religion, nationality, membership in a
particular social group or political
opinion, or a reasonable possibility
that he or she would be tortured in the
country of removal. For purposes of
the screening determination, the bars
to eligibility for withholding of re-
moval under section 241(b)(3)(B) of the
Act shall not be considered.

(d) Authority. Asylum officers con-
ducting screening determinations
under this section shall have the au-
thority described in §1208.9(c).

(e) Referral to Immigration Judge. If an
asylum officer determines that an
alien described in this section has a
reasonable fear of persecution or tor-
ture, the officer shall so inform the
alien and issue a Form I-863, Notice of
Referral to the Immigration Judge, for
full consideration of the request for
withholding of removal only. Such
cases shall be adjudicated by the immi-
gration judge in accordance with the
provisions of §1208.16. Appeal of the im-
migration judge’s decision shall lie to
the Board of Immigration Appeals.

(f) Removal of aliens with no reasonable
fear of persecution or torture. If the asy-
lum officer determines that the alien
has not established a reasonable fear of
persecution or torture, the asylum offi-
cer shall inform the alien in writing of
the decision and shall inquire whether
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the alien wishes to have an immigra-
tion judge review the negative deci-
sion, using Form I1-898, Record of Nega-
tive Reasonable Fear Finding and Re-
quest for Review by Immigration
Judge, on which the alien shall indi-
cate whether he or she desires such re-
view.

(g) Review by immigration judge. The
asylum officer’s negative decision re-
garding reasonable fear shall be subject
to review by an immigration judge
upon the alien’s request. If the alien re-
quests such review, the asylum officer
shall serve him or her with a Form I-
863. The record of determination, in-
cluding copies of the Form I-863, the
asylum officer’s notes, the summary of
the material facts, and other materials
upon which the determination was
based shall be provided to the immigra-
tion judge with the negative deter-
mination. In the absence of exceptional
circumstances, such review shall be
conducted by the immigration judge
within 10 days of the filing of the Form
I-863 with the immigration court. Upon
review of the asylum officer’s negative
reasonable fear determination:

(1) If the immigration judge concurs
with the asylum officer’s determina-
tion that the alien does not have a rea-
sonable fear of persecution or torture,
the case shall be returned to the Serv-
ice for removal of the alien. No appeal
shall lie from the immigration judge’s
decision.

(2) If the immigration judge finds
that the alien has a reasonable fear of
persecution or torture, the alien may
submit Form I-589, Application for
Asylum and Withholding of Removal.

(i) The immigration judge shall con-
sider only the alien’s application for
withholding of removal under §1208.16
and shall determine whether the alien’s
removal to the country of removal
must be withheld or deferred.

(ii) Appeal of +the immigration
judge’s decision whether removal must
be withheld or deferred lies to the
Board of Immigration Appeals. If the
alien or the Service appeals the immi-
gration judge’s decision, the Board
shall review only the immigration
judge’s decision regarding the alien’s
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eligibility for withholding or deferral
of removal under §1208.16.

[64 FR 8493, Feb. 19, 1999; 64 FR 13881, Mar. 23,
1999]

PART 1209—ADJUSTMENT OF STA-
TUS OF REFUGEES AND ALIENS
GRANTED ASYLUM

Sec.

1209.1 Adjustment of status of refugees.

1209.2 Adjustment of status of alien granted
asylum.

AUTHORITY: 8 U.S.C. 1101, 1103, 1157, 1158,
1159, 1228, 1252, 1282; Title VII of Public Law
110-229.

SOURCE: Duplicated from part 209 at 68 FR
9835, Feb. 28, 2003

EDITORIAL NOTE: Nomenclature changes to
part 1209 appear at 68 FR 9846, Feb. 28, 2003.

§1209.1 Adjustment of status of refu-
gees.

The provisions of this section shall
provide the sole and exclusive proce-
dure for adjustment of status by a ref-
ugee admitted under section 207 of the
Act whose application is based on his
or her refugee status.

(a) Eligibility. (1) Every alien in the
United States who is classified as a ref-
ugee under part 207 of this chapter,
whose status has not been terminated,
is required to apply to the Service 1
year after entry in order for the Serv-
ice to determine his or her admissi-
bility under section 212 of the Act.

(2) Every alien processed by the Im-
migration and Naturalization Service
abroad and paroled into the United
States as a refugee after April 1, 1980,
and before May 18, 1980, shall be consid-
ered as having entered the United
States as a refugee under section 207(a)
of the Act.

(b) Application. Upon admission to
the United States, every refugee en-
trant shall be notified of the require-
ment to submit an application for per-
manent residence 1 year after entry.
An application for the benefits of sec-
tion 209(a) of the Act shall be filed on
Form I-485, without fee, with the direc-
tor of the appropriate Service office
identified in the instructions which ac-
company the Form I-485. A separate
application must be filed by each alien.
Every applicant who is 14 years of age

§1209.1

or older must submit a completed
Form G-325A (Biographical Informa-
tion) with the Form I-485 application.
Following submission of the Form I-485
application, a refugee entrant who is 14
years of age or older will be required to
execute a Form FD-258 (Applicant Fin-
gerprint Card) at such time and place
as the Service will designate.

(c) Medical examination. A refugee
seeking adjustment of status under
section 209(a) of the Act is not required
to repeat the medical examination per-
formed under §207.2(c) of chapter I, un-
less there were medical grounds of in-
admissibility applicable at the time of
admission. The refugee is, however, re-
quired to establish compliance with the
vaccination requirements described
under section 212(a)(1)(A)(ii) of the Act,
by submitting with the adjustment of
status application a vaccination sup-
plement, completed by a designated
civil surgeon in the United States.

(d) Interview. The Service director
having jurisdiction over the applica-
tion will determine, on a case-by-case
basis, whether an interview by an im-
migration officer is necessary to deter-
mine the applicant’s admissibility for
permanent resident status under this
part.

(e) Decision. The director will notify
the applicant in writing of the decision
of his or her application for admission
to permanent residence. If the appli-
cant is determined to be inadmissible
or no longer a refugee, the director will
deny the application and notify the ap-
plicant of the reasons for the denial.
The director will, in the same denial
notice, inform the applicant of his or
her right to renew the request for per-
manent residence in removal pro-
ceedings under section 240 of the Act.
There is no appeal of the denial of an
application by the director, but such
denial will be without prejudice to the
alien’s right to renew the application
in removal proceedings under part 240
of this chapter. If the applicant is
found to be admissible for permanent
residence under section 209(a) of the
Act, the director will approve the ap-
plication and admit the applicant for
lawful permanent residence as of the
date of the alien’s arrival in the United
States. An alien admitted for lawful
permanent residence will be issued
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Form I-551, Alien Registration Receipt
Card.

[63 FR 30109, June 3, 1998, as amended at 68
FR 10353, Mar. 5, 2003]

§1209.2 Adjustment of status of alien
granted asylum.

The provisions of this section shall
be the sole and exclusive procedure for
adjustment of status by an asylee ad-
mitted under section 208 of the Act
whose application is based on his or her
asylee status.

(a) Eligibility. (1) Except as provided
in paragraph (a)(2) or (a)(3) of this sec-
tion, the status of any alien who has
been granted asylum in the United
States may be adjusted to that of an
alien lawfully admitted for permanent
residence, provided the alien:

(i) Applies for such adjustment;

(ii) Has been physically present in
the United States for at least one year
after having been granted asylum;

(iii) Continues to be a refugee within
the meaning of section 101(a)(42) of the
Act, or is the spouse or child of a ref-
ugee;

(iv) Has not been firmly resettled in
any foreign country; and

(v) Is admissible to the United States
as an immigrant under the Act at the
time of examination for adjustment
without regard to paragraphs (4),
(B)(A), (B)B), and (TH(A)({H) of section
212(a) of the Act, and (vi) has a refugee
number available under section 207(a)
of the Act.

If the application for adjustment filed
under this part exceeds the refugee
numbers available under section 207(a)
of the Act for the fiscal year, a waiting
list will be established on a priority
basis by the date the application was
properly filed.

(2) An alien, who was granted asylum
in the United States prior to November
29, 1990 (regardless of whether or not
such asylum has been terminated
under section 208(b) of the Act), and is
no longer a refugee due to a change in
circumstances in the foreign state
where he or she feared persecution,
may also have his or her status ad-
justed by the director to that of an
alien lawfully admitted for permanent
residence even if he or she is no longer
able to demonstrate that he or she con-
tinues to be a refugee within the mean-

8 CFR Ch. V (1-1-16 Edition)

ing of section 101(a)(42) of the Act, or to
be a spouse or child of such a refugee or
to have been physically present in the
United States for at least one year
after being granted asylum, so long as
he or she is able to meet the require-
ments noted in paragraphs (a)(1)@),
(iv), and (v) of this section. Such per-
sons are exempt from the numerical
limitations of section 209(b) of the Act.
However, the number of aliens who are
natives of any foreign state who may
adjust status pursuant to this para-
graph in any fiscal year shall not ex-
ceed the difference between the per
country limitation established under
section 202(a) of the Act and the num-
ber of aliens who are chargeable to
that foreign state in the fiscal year
under section 202 of the Act. Aliens
who applied for adjustment of status
under section 209(b) of the Act before
June 1, 1990, are also exempt from its
numerical limitation without any re-
strictions.

(3) No alien arriving in or physically
present in the Commonwealth of the
Northern Mariana Islands may apply to
adjust status under section 209(b) of
the Act in the Commonwealth of the
Northern Mariana Islands prior to Jan-
uary 1, 2015.

(b) Inadmissible Alien. An applicant
who is inadmissible to the TUnited
States under section 212(a) of the Act,
may, under section 209(c) of the Act,
have the grounds of inadmissibility
waived by the director (except for
those grounds under paragraphs (27),
(29), (33), and so much of (23) as relates
to trafficking in narcotics) for humani-
tarian purposes, to assure family
unity, or when it is otherwise in the
public interest. An application for the
waiver may be filed on Form I-602 (Ap-
plication by Refugee for Waiver of
Grounds of Excludability) with the ap-
plication for adjustment. An applicant
for adjustment who has had the status
of an exchange alien nonimmigrant
under section 101(a)(15)(J) of the Act,
and who is subject to the foreign resi-
dent requirement of section 212(e) of
the Act, shall be eligible for adjust-
ment without regard to the foreign res-
idence requirement.

(c) Application. An application for the
benefits of section 209(b) of the Act
may be filed on Form I-485, with the

914



Executive Office for Immigration Review, Justice

correct fee, with the director of the ap-
propriate Service office identified in
the instructions to the Form I-485. A
separate application must be filed by
each alien. Every applicant who is 14
years of age or older must submit a
completed Form G-325A (Biographic In-
formation) with the Form I-485 appli-
cation. Following submission of the
Form I-485 application, every applicant
who is 14 years of age or older will be
required to execute a Form FD-258 (Ap-
plicant Fingerprint Card) at such time
and place as the Service will designate.
Except as provided in paragraph (a)(2)
of this section, the application must
also be supported by evidence that the
applicant has been physically present
in the United States for at least 1 year.
If an alien has been placed in deporta-
tion or exclusion proceedings, the ap-
plication can be filed and considered
only in proceedings under section 240 of
the Act.

(d) Medical examination. An alien
seeking adjustment of status under
section 209(b) of the Act 1 year fol-
lowing the grant of asylum under sec-
tion 208 of the Act shall submit the re-
sults of a medical examination to de-
termine whether any grounds of inad-
missibility described under section
212(a)(1)(A) of the Act apply. Form I-
693, Medical Examination of Aliens
Seeking Adjustment of Status, and a
vaccination supplement to determine
compliance with the vaccination re-
quirements described under section
212(a)(1)(A)(i) of the Act must be com-
pleted by a designed civil surgeon in
the United States and submitted at the
time of application for adjustment of
status.

(e) Interview. Each applicant for ad-
justment of status under this part shall
be interviewed by an immigration offi-
cer. The interview may be waived for a
child under 14 years of age. The Service
director having jurisdiction over the
application will determine, on a case-
by-case basis, whether an interview by
an immigration officer is necessary to
determine the applicant’s admissibility
for permanent resident status under
this part.

(f) Decision. The applicant shall be
notified of the decision, and if the ap-
plication is denied, of the reasons for
denial. No appeal shall lie from the de-
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nial of an application by the director
but such denial will be without preju-
dice to the alien’s right to renew the
application in proceedings under part
240 of this chapter. If the application is
approved, the director shall record the
alien’s admission for lawful permanent
residence as of the date one year before
the date of the approval of the applica-
tion, but not earlier than the date of
the approval for asylum in the case of
an applicant approved under paragraph
(a)(2) of this section.

[46 FR 45119, Sept. 10, 1981, as amended at 56
FR 26898, June 12, 1991; 57 FR 42883, Sept. 17,
1992; 63 FR 30109, June 3, 1998; 74 FR 55742,
Oct. 28, 2009]

PART 1211—DOCUMENTARY RE-
QUIREMENTS: IMMIGRANTS;
WAIVERS

AUTHORITY: 8 U.S.C. 1101, 1103, 1181, 1182,
1203, 1225, 1257; 8 CFR part 2.

EDITORIAL NOTE: Nomenclature changes to
part 1211 appear at 68 FR 9846, Feb. 28, 2003.

§1211.4 Waiver of documents for re-
turning residents.

(a) Pursuant to the authority con-
tained in section 211(b) of the Act, an
alien previously lawfully admitted to
the United States for permanent resi-
dence who, upon return from a tem-
porary absence was inadmissible be-
cause of failure to have or to present a
valid passport, immigrant visa, reentry
permit, border crossing card, or other
document required at the time of
entry, may be granted a waiver of such
requirement in the discretion of the
district director if the district director
determines that such alien:

(1) Was not otherwise inadmissible at
the time of entry, or having been oth-
erwise inadmissible at the time of
entry is with respect thereto qualified
for an exemption from deportability
under section 237(a)(1)(H) of the Act;
and

(2) Is not otherwise subject to re-
moval.

(b) Denial of a waiver by the district
director is not appealable but shall be
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without prejudice to renewal of an ap-
plication and reconsideration in pro-
ceedings before the immigration judge.

[62 FR 10346, Mar. 6, 1997. Duplicated from
§211.4 at 68 FR 9835, Feb. 28, 2003]

PART 1212—DOCUMENTARY RE-
QUIREMENTS: NONIMMIGRANTS;
WAIVERS; ADMISSION OF CER-
TAéIN INADMISSIBLE ALIENS; PA-
ROLE

Sec.

1212.1 Documentary requirements for non-
immigrants.

1212.2 Consent to reapply for admission
after deportation, removal or departure
at Government expense.

1212.3 Application for the exercise of discre-
tion under former section 212(c).

1212.4 Applications for the exercise of dis-

cretion under section 212(d)(1) and
212(d)(3).

1212.5 Parole of aliens into the United
States.

1212.6 Border crossing identification cards.

1212.7 Waiver of certain grounds of inadmis-
sibility.

1212.8 Certification requirement of section
212(a)(14).

1212.9 Applicability of section 212(a)(32) to
certain derivative third and sixth pref-
erence and nonpreference immigrants.

1212.10 Section 212(k) waiver.

1212.11 Controlled substance convictions.

1212.12 Parole determinations and revoca-
tions respecting Mariel Cubans.

1212.13 [Reserved]

1212.14 Parole determinations for alien wit-
nesses and informants for whom a law
enforcement authority (“LEA’’) will re-
quest S classification.

1212.15 Certificates for foreign health care
workers.

1212.16 Applications for exercise of discre-
tion relating to T nonimmigrant status.

AUTHORITY: 8 U.S.C. 1101 and note, 1102,
1103, 1182 and note, 1184, 1187, 1223, 1225, 1226,
1227, 1255; 8 U.S.C. 1185 note (section 7209 of
Pub. L. 108-458); Title VII of Public Law 110—
229.

SOURCE: 17 FR 11484, Dec. 19, 1952, unless
otherwise noted. Duplicated from part 212 at
68 FR 9535, Feb. 28, 2003.

EDITORIAL NOTE: Nomenclature changes to
part 1212 appear at 68 FR 9846, Feb. 28, 2003,
and at 68 FR 10353, Mar. 5, 2003.

§1212.1 Documentary
for nonimmigrants.

A valid unexpired visa and an unex-
pired passport, valid for the period set

requirements

8 CFR Ch. V (1-1-16 Edition)

forth in section 212(a)(26) of the Act,
shall be presented by each arriving
nonimmigrant alien except that the
passport validity period for an appli-
cant for admission who is a member of
a class described in section 102 of the
Act is not required to extend beyond
the date of his application for admis-
sion if so admitted, and except as oth-
erwise provided in the Act, this chap-
ter, and for the following classes:

(a) Canadian nationals, and aliens hav-
ing a common nationality with nationals
of Canada or with British subjects in Ber-
muda, Bahamian nationals or British sub-
jects resident in Bahamas, Cayman Is-
lands, and Turks and Caicos Islands. A
visa is not required of a Canadian na-
tional in any case. A passport is not re-
quired of such national except after a
visit outside of the Western Hemi-
sphere. A visa is not required of an
alien having a common nationality
with Canadian nationals or with Brit-
ish subjects in Bermuda, who has his or
her residence in Canada or Bermuda. A
passport is not required of such alien
except after a visit outside of the West-
ern Hemisphere. A visa and a passport
are required of a Bahamian national or
a British subject who has his residence
in the Bahamas except that a visa is
not required of such an alien who, prior
to or at the time of embarkation for
the United States on a vessel or air-
craft, satisfied the examining U.S. im-
migration officer at the Bahamas, that
he is clearly and beyond a doubt enti-
tled to admission in all other respects.
A visa is not required of a British sub-
ject who has his residence in, and ar-
rives directly from, the Cayman Is-
lands or the Turks and Caicos Islands
and who presents a current certificate
from the Clerk of Court of the Cayman
Islands or the Turks and Caicos Islands
indicating no criminal record.

(b) Certain Caribbean residents—(1)
British, French, and Netherlands nation-
als, and nationals of certain adjacent is-
lands of the Caribbean which are inde-
pendent countries. A visa is not required
of a British, French, or Netherlands na-
tional, or of a national of Barbados,
Grenada, Jamaica, or Trinidad and To-
bago, who has his or her residence in
British, French, or Netherlands terri-
tory located in the adjacent islands of
the Caribbean area, or in Barbados,
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Grenada, Jamaica, or Trinidad and To-
bago, who:

(i) Is proceeding to the United States
as an agricultural worker;

(ii) Is the beneficiary of a valid, un-
expired indefinite certification granted
by the Department of Labor for em-
ployment in the Virgin Islands of the
United States and is proceeding to the
Virgin Islands of the United States for
such purpose, or

(iii) Is the spouse or child of an alien
described in paragraph (b)(1)(i) or
(b)(1)(ii) of this section, and is accom-
panying or following to join him or
her.

(2) Nationals of the British Virgin Is-
lands. A visa is not required of a na-
tional of the British Virgin Islands who
has his or her residence in the British
Virgin Islands, if:

(i) The alien is seeking admission
solely to visit the Virgin Islands of the
United States; or

(ii) At the time of embarking on an
aircraft at St. Thomas, U.S. Virgin Is-
lands, the alien meets each of the fol-
lowing requirements:

(A) The alien is traveling to any
other part of the United States by air-
craft as a nonimmigrant visitor for
business or pleasure (as described in
section 101(a)(15)(B) of the Act);

(B) The alien satisfies the examining
U.S. Immigration officer at the port-of-
entry that he or she is clearly and be-
yond a doubt entitled to admission in
all other respects; and

(C) The alien presents a current Cer-
tificate of Good Conduct issued by the
Royal Virgin Islands Police Depart-
ment indicating that he or she has no
criminal record.

(c) Mezxican nationals. (1) A visa and a
passport are not required of a Mexican
national who:

(i) Is in possession of a Form DSP-
150, B-1/B-2 Visa and Border Crossing
Card, containing a machine-readable
biometric identifier, issued by the DOS
and is applying for admission as a tem-
porary visitor for business or pleasure
from contiguous territory.

(ii) Is a Mexican national entering
solely for the purpose of applying for a
Mexican passport or other official
Mexican document at a Mexican con-
sular office on the United States side of
the border.

§1212.1

(2) A visa shall not be required of a
Mexican national who:

(i) Is in possession of a Form DSP-
150, with a biometric identifier, issued
by the DOS, and a passport, and is ap-
plying for admission as a temporary
visitor for business or pleasure from
other than contiguous territory;

(ii) Is a crew member employed on an
aircraft belonging to a Mexican com-
pany owned carrier authorized to en-
gage in commercial transportation
into the United States; or

(iii) Bears a Mexican diplomatic or
official passport and who is a military
or civilian official of the Federal Gov-
ernment of Mexico entering the United
States for 6 months or less for a pur-
pose other than on assignment as a
permanent employee to an office of the
Mexican Federal Government in the
United States, and the official’s spouse
or any of the official’s dependent fam-
ily members under 19 years of age,
bearing diplomatic or official pass-
ports, who are in the actual company
of such official at the time of admis-
sion into the United States. This provi-
sion does not apply to the spouse or
any of the official’s family members
classifiable under section 101(a)(15)(F)
or (M) of the Act.

(3) A Mexican national who presents
a BCC at a POE must present the DOS-
issued DSP-150 containing a machine-
readable biometric identifier. The alien
will not be permitted to cross the bor-
der into the United States unless the
biometric identifier contained on the
card matches the appropriate biomet-
ric characteristic of the alien.

(4) Mexican nationals presenting a
combination B-1/B-2 nonimmigrant
visa and border crossing card (or simi-
lar stamp in a passport), issued by DOS
prior to April 1, 1998, that does not con-
tain a machine-readable biometric
identifier, may be admitted on the
basis of the nonimmigrant visa only,
provided it has not expired and the
alien remains admissible. A passport is
also required.

(5) Aliens entering pursuant to Inter-
national Boundary and Water Commis-
sion Treaty. A visa and a passport are
not required of an alien employed ei-
ther directly or indirectly on the con-
struction, operation, or maintenance of
works in the United States undertaken
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in accordance with the treaty con-
cluded on February 3, 1944, between the
United States and Mexico regarding
the functions of the International
Boundary and Water Commission, and
entering the United States temporarily
in connection with such employment.

(d) Citizens of the Freely Associated
States, formerly Trust Territory of the Pa-
cific Islands. Citizens of the Republic of
the Marshall Islands and the Federated
States of Micronesia may enter into,
lawfully engage in employment, and
establish residence in the TUnited
States and its territories and posses-
sions without regard to paragraphs
(14), (20) and (26) of section 212(a) of the
Act pursuant to the terms of Pub. L.
99-239. Pending issuance by the afore-
mentioned governments of travel docu-
ments to eligible citizens, travel docu-
ments previously issued by the Trust
Territory of the Pacific Islands will
continue to be accepted for purposes of
identification and to establish eligi-
bility for admission into the United
States, its territories and possessions.

(e) Aliens entering Guam pursuant to
section 14 of Public Law 99-396, ‘‘Omnibus
Territories Act” and 8 CFR 212.1(e). (1)
As provided in 8 CFR 212.1(e), until No-
vember 28, 2009, a visa is not required
of an alien who is a citizen of a country
enumerated in 8 CFR 212.1(e)(3) who:

(i) Is classifiable as a visitor for busi-
ness or pleasure;

(ii) Is solely entering and staying on
Guam for a period not to exceed fifteen
days;

(iii) Is in possession of a round-trip
nonrefundable and nontransferable
transportation ticket bearing a con-
firmed departure date not exceeding
fifteen days from the date of admission
to Guam;

(iv) Is in possession of a completed
and signed Visa Waiver Information
Form (Form I-736);

(v) Waives any right to review or ap-
peal the immigration officer’s deter-
mination of admissibility at the port of
entry at Guam; and

(vi) Waives any right to contest any
action for deportation, other than on
the basis of a request for asylum.

(2) The DHS regulations for waiver of
the visa requirement for aliens enter-
ing Guam pursuant to section 14 of

8 CFR Ch. V (1-1-16 Edition)

Public Law 99-396, prior to November
28, 2009, are set forth at 8 CFR 212.1(e).

(3) [Reserved]

(4) Admission under 8 CFR 212.1(e)
renders an alien ineligible for:

(1) Adjustment of status to that of a
temporary resident or, except under
the provisions of section 245(i) of the
Act or as an immediate relative as de-
fined in section 201(b), to that of a law-
ful permanent resident;

(ii) Change of nonimmigrant status;
or

(iii) Extension of stay.

(f) Direct transits—(1) Transit without
visa. A passport and visa are not re-
quired of an alien who is being trans-
ported in immediate and continuous
transit through the United States in
accordance with the terms of an agree-
ment entered into between the trans-
portation line and the Service under
the provisions of section 238(d) of the
Act on Form I-426 to insure such im-
mediate and continuous transit
through, and departure from, the
United States en route to a specifically
designated foreign country: Provided,
That such alien is in possession of a
travel document or documents estab-
lishing his/her identity and nationality
and ability to enter some country
other than the United States.

(2) Unavailability to transit. This waiv-
er of passport and visa requirement is
not available to an alien who is a cit-
izen of Afghanistan, Angola, Ban-
gladesh, Belarus, Bosnia-aherzegovina,
Burma, Burundi, Central African Re-
public, People’s Republic of China, Co-
lombia, Congo (Brazzaville), Cuba,
India, Iran, Iraq, Libya, Nigeria, North
Korea, Pakistan, Serbia, Sierra Leone,
Somalia, Sri Lanka, and Sudan.

(3) Foreign government officials in tran-
sit. If an alien is of the class described
in section 212(d)(8) of the Act, only a
valid unexpired visa and a travel docu-
ment valid for entry into a foreign
country for at least 30 days from the
date of admission to the United States
are required.

(g) Unforeseen emergency. A non-
immigrant seeking admission to the
United States must present an unex-
pired visa and a passport valid for the
amount of time set forth in section
212(a)(7)(B) of the Act or a valid bio-
metric border crossing card, issued by
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the DOS on Form DSP-150, at the time
of application for admission, unless the
nonimmigrant satisfies the require-
ments described in one or more of the
paragraphs (a) through (f),(i) or (o) of
this section. Upon a nonimmigrant’s
application on Form I-193, Application
for Waiver of Passport and/or Visa, a
district director may, in the exercise of
his or her discretion, on a case-by-case
basis, waive the documentary require-
ments if satisfied that the non-
immigrant cannot present the required
documents because of an unforeseen
emergency. The district director or the
Deputy Commissioner may at any time
revoke a waiver previously authorized
pursuant to this paragraph and notify
the nonimmigrant in writing to that
effect.

(h) Nonimmigrant spouses, fiancees,
fiancés, and children of U.S. citizens.
Notwithstanding any of the provisions
of this part, an alien seeking admission
as a spouse, fiancée, fiancé, or child of
a U.S. citizen, or as a child of the
spouse, fiané, or finacée of a U.S. cit-
izen, pursuant to section 101(a)(15)(K)
of the Act shall be in possession of an
unexpired nonimmigrant visa issued by
an American consular officer
classifying the alien under that sec-
tion, or be inadmissible under section
212(a)(7)(B) of the Act.

(i) Visa Waiver Pilot Program. A visa is
not required of any alien who is eligi-
ble to apply for admission to the
United States as a Visa Waiver Pilot
Program applicant pursuant to the pro-
visions of section 217 of the Act and
part 217 of this chapter if such alien is
a national of a country designated
under the Visa Waiver Pilot Program,
who seeks admission to the United
States for a period of 90 days or less as
a visitor for business or pleasure.

(j) Officers authoriced to act upon rec-
ommendations of United States consular
officers for waiver of visa and passport re-
quirements. All district directors, the
officers in charge are authorized to act
upon recommendations made by United
States consular officers or by officers
of the Visa Office, Department of
State, pursuant to the provisions of 22
CFR 41.7 for waiver of visa and pass-
port requirements under the provisions
of section 212(d)(4)(A) of the Act. The
District Director at Washington, DC,

§1212.1

has jurisdiction in such cases rec-
ommended to the Service at the seat of
Government level by the Department
of State. Neither an application nor fee
are required if the concurrence in a
passport or visa waiver is requested by
a U.S. consular officer or by an officer
of the Visa Office. The district director
or the Deputy Commissioner, may at
any time revoke a waiver previously
authorized pursuant to this paragraph
and notify the nonimmigrant alien in
writing to that effect.

(k) Cancellation of nonimmigrant visas
by immigration officers. Upon receipt of
advice from the Department of State
that a nonimmigrant visa has been re-
voked or invalidated, and request by
that Department for such action, im-
migration officers shall place an appro-
priate endorsement thereon.

(1) Treaty traders and investors. Not-
withstanding any of the provisions of
this part, an alien seeking admission as
a treaty trader or investor under the
provisions of Chapter 16 of the North
American Free Trade Agreement
(NAFTA) pursuant to section
101(a)(15)(E) of the Act, shall be in pos-
session of a nonimmigrant visa issued
by an American consular officer
classifying the alien under that sec-
tion.

(m) Aliens in S classification. Notwith-
standing any of the provisions of this
part, an alien seeking admission pursu-
ant to section 101(a)(15)(S) of the Act
must be in possession of appropriate
documents issued by a United States
consular officer classifying the alien
under that section.

(n) Alien in Q-2 classification. Not-
withstanding any of the provisions of
this part, an alien seeking admission as
a principal according to section
101(a)(15)(Q)(ii) of the Act must be in
possession of a Certification Letter
issued by the Department of State’s
Program Administrator documenting
participation in the Irish peace process
cultural and training programs.

(0) Alien in T-2 through T—4 classifica-
tion. Individuals seeking T-2 through
T-4 nonimmigrant status may avail
themselves of the provisions of para-
graph (g) of this section, except that
the authority to waive documentary
requirements resides with the Service
Center.
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(p) [Reserved]

(q) Aliens admissible under the Guam-
CNMI Visa Waiver Program and 8 CFR
212.1(g). (1) Eligibility for Program. As
provided in 8 CFR 212.1(q), in accord-
ance with Public Law 110-229, begin-
ning November 28, 2009, the Secretary
of Homeland Security, in consultation
with the Secretaries of the Depart-
ments of Interior and State, may waive
the visa requirement in the case of a
nonimmigrant alien who seeks admis-
sion to Guam or to the Commonwealth
of the Northern Mariana Islands
(CNMI) under the Guam-CNMI Visa
Waiver Program. To be admissible
under the Guam-CNMI Visa Waiver
Program, prior to embarking on a car-
rier for travel to Guam or the CNMI,
each nonimmigrant alien must:

(i) Be a national of a country or geo-
graphic area listed in 8 CFR 212.1(q)(2);

(ii) Be classifiable as a visitor for
business or pleasure;

(iii) Be solely entering and staying
on Guam or the CNMI for a period not
to exceed forty-five days;

(iv) Be in possession of a round trip
ticket that is nonrefundable and non-
transferable and bears a confirmed de-
parture date not exceeding forty-five
days from the date of admission to
Guam or the CNMI. “Round trip tick-
et” includes any return trip transpor-
tation ticket issued by a participating
carrier, electronic ticket record, air-
line employee passes indicating return
passage, individual vouchers for return
passage, group vouchers for return pas-
sage for charter flights, or military
travel orders which include military
dependents for return to duty stations
outside the United States on U.S. mili-
tary flights;

(v) Be in possession of a completed
and signed Guam-CNMI Visa Waiver In-
formation Form (CBP Form I-736);

(vi) Be in possession of a completed
and signed 1-94, Arrival-Departure
Record (CBP Form I-94);

(vii) Be in possession of a valid unex-
pired ICAO compliant, machine read-
able passport issued by a country that
meets the eligibility requirements of
paragraph (q)(2) of this section;

(viii) Have not previously violated
the terms of any prior admissions.
Prior admissions include those under
the Guam-CNMI Visa Waiver Program,

8 CFR Ch. V (1-1-16 Edition)

the prior Guam Visa Waiver Program,
the Visa Waiver Program as described
in section 217(a) of the Act and admis-
sions pursuant to any immigrant or
nonimmigrant visa;

(ix) Waive any right to review or ap-
peal an immigration officer’s deter-
mination of admissibility at the port of
entry into Guam or the CNMI;

(x) Waive any right to contest any
action for deportation or removal,
other than on the basis of: an applica-
tion for withholding of removal under
section 241(b)(3) of the INA; with-
holding of removal under the regula-
tions implementing Article 3 of the
United Nations Convention Against
Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment;
or, an application for asylum if per-
mitted under section 208 of the Act;
and

(xi) If a resident of Taiwan, possess a
Taiwan National Identity Card and a
valid Taiwan passport with a valid re-
entry permit issued by the Taiwan
Ministry of Foreign Affairs.

(2) Implementing regulations. The DHS
regulations for waiver of the visa re-
quirement for aliens seeking admission
to Guam or to the CNMI under the
Guam-CNMI Visa Waiver Program are
set forth at 8 CFR 212.1(q).

(3) [Reserved]

(4) Admission under 8 CFR 212.1(q). Ad-
mission under 8 CFR 212.1(q) renders an
alien ineligible for:

(1) Adjustment of status to that of a
temporary resident or, except as pro-
vided by section 245(i) of the Act, other
than as an immediate relative as de-
fined in section 201(b) of the Act, to
that of a lawful permanent resident;

(ii) Change of nonimmigrant status;
or

(iii) Extension of stay.

(5)-(7) [Reserved]

(8) Inadmissibility and Deportability. (1)
Determinations of inadmissibility. (A) An
alien who applies for admission under
the provisions of the Guam-CNMI Visa
Waiver Program, who is determined by
an immigration officer to be inadmis-
sible to Guam or the CNMI under one
or more of the grounds of inadmis-
sibility listed in section 212 of the Act
(other than for lack of a visa), or who
is in possession of and presents fraudu-
lent or counterfeit travel documents,
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will be refused admission into Guam or
the CNMI and removed. Such refusal
and removal shall be effected without
referral of the alien to an immigration
judge for further inquiry, examination,
or hearing, except that an alien who
presents himself or herself as an appli-
cant for admission to Guam under the
Guam-CNMI Visa Waiver Program, who
applies for asylum, withholding of re-
moval under section 241(b)(3) of the
INA or withholding of removal under
the regulations implementing Article 3
of the TUnited Nations Convention
Against Torture and Other Cruel, Inhu-
man or Degrading Treatment or Pun-
ishment must be issued a Form I-863,
Notice of Referral to Immigration
Judge, for a proceeding in accordance
with 8 CFR 208.2(c)(1) and (2) and
1208.2(c)(1) and (2). The provisions of 8
CFR part 1208 subpart A shall not apply
to an alien present or arriving in the
CNMI seeking to apply for asylum
prior to January 1, 2015. No application
for asylum may be filed pursuant to
section 208 of the Act by an alien
present or arriving in the CNMI prior
to January 1, 2015; however, aliens
physically present in the CNMI during
the transition period who express a
fear of persecution or torture only may
establish eligibility for withholding or
deferral of removal pursuant to INA
241(b)(3) or pursuant to the regulations
implementing Article 3 of the United
Nations Convention Against Torture
and Other Cruel, Inhuman or Degrad-
ing Treatment or Punishment.

(B) [Reserved]

(C) Refusal of admission under this
paragraph or 8 CFR 212.1(q)(8)(i) shall
not constitute removal for purposes of
the Act.

(ii) Determination of deportability. (A)
An alien who has been admitted to ei-
ther Guam or the CNMI under the pro-
visions of this section who is deter-
mined by an immigration officer to be
deportable from either Guam or the
CNMI under one or more of the grounds
of deportability listed in section 237 of
the Act, shall be removed from either
Guam or the CNMI to his or her coun-
try of nationality or last residence.
Such removal will be determined by
DHS authority that has jurisdiction
over the place where the alien is found,
and will be effected without referral of

§1212.2

the alien to an immigration judge for a
determination of deportability, except
that an alien admitted to Guam under
the Guam-CNMI Visa Waiver Program
who applies for asylum or other form of
protection from persecution or torture
must be issued a Form I1-863 for a pro-
ceeding in accordance with 8 CFR
208.2(c)(1) and (2) and 1208.2(c)(1) and
(2). The provisions of 8 CFR part 1208
subpart A shall not apply to an alien
present or arriving in the CNMI seek-
ing to apply for asylum prior to Janu-
ary 1, 2015. No application for asylum
may be filed pursuant to section 208 of
the INA by an alien present or arriving
in the CNMI prior to January 1, 2015;
however, aliens physically present or
arriving in the CNMI prior to January
1, 2015, may apply for withholding of
removal under section 241(b)(3) of the
Act and withholding of removal under
the regulations implementing Article 3
of the United Nations Convention
Against Torture, Inhuman or Degrad-
ing Treatment or Punishment.

(B) Removal by DHS under paragraph
(b)(1) of this section or 8 CFR
212.1(q)(8)(ii) is equivalent in all re-
spects and has the same consequences
as removal after proceedings conducted
under section 240 of the Act.

(iii) [Reserved]

(Secs. 103, 104, 212 of the Immigration and
Nationality Act, as amended (8 U.S.C. 1103,
1104, 1132))

[26 FR 12066, Dec. 16, 1961]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §1212.1, see the List of CFR
Sections Affected, which appears in the
Finding Aids section in the printed volume
and at www.fdsys.gov.

§1212.2 Consent to reapply for admis-
sion after deportation, removal or
departure at Government expense.

(a) Evidence. Any alien who has been
deported or removed from the United
States is inadmissible to the United
States unless the alien has remained
outside of the United States for five
consecutive years since the date of de-
portation or removal. If the alien has
been convicted of an aggravated felony,
he or she must remain outside of the
United States for twenty consecutive
years from the deportation date before
he or she is eligible to re-enter the
United States. Any alien who has been
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deported or removed from the United
States and is applying for a visa, ad-
mission to the United States, or ad-
justment of status, must present proof
that he or she has remained outside of
the United States for the time period
required for re-entry after deportation
or removal. The examining consular or
immigration officer must be satisfied
that since the alien’s deportation or re-
moval, the alien has remained outside
the United States for more than five
consecutive years, or twenty consecu-
tive years in the case of an alien con-
victed of an aggravated felony as de-
fined in section 101(a)(43) of the Act.
Any alien who does not satisfactorily
present proof of absence from the
United States for more than five con-
secutive years, or twenty consecutive
years in the case of an alien convicted
of an aggravated felony, to the con-
sular or immigration officer, and any
alien who is seeking to enter the
United States prior to the completion
of the requisite five- or twenty-year ab-
sence, must apply for permission to re-
apply for admission to the United
States as provided under this part. A
temporary stay in the United States
under section 212(d)(3) of the Act does
not interrupt the five or twenty con-
secutive year absence requirement.

(b) Alien applying to consular officer
for monimmigrant visa or mnonresident
alien border crossing card. (1) An alien
who is applying to a consular officer
for a nonimmigrant visa or a non-
resident alien border crossing card,
must request permission to reapply for
admission to the United States if five
years, or twenty years if the alien’s de-
portation was based upon a conviction
for an aggravated felony, have not
elapsed since the date of deportation or
removal. This permission shall be re-
quested in the manner prescribed
through the consular officer, and may
be granted only in accordance with sec-
tions 212(a)(17) and 212(d)(3)(A) of the
Act and §1212.4 of this part. However,
the alien may apply for such permis-
sion by submitting Form I1-212, Appli-
cation for Permission to Reapply for
Admission into the United States after
Deportation or Removal, to the con-
sular officer if that officer is willing to
accept the application, and rec-
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ommends to the district director that
the alien be permitted to apply.

(2) The consular officer shall forward
the Form I-212 to the district director
with jurisdiction over the place where
the deportation or removal proceedings
were held.

(c) Special provisions for an applicant
for mnmonimmigrant wvisa under Section
101(a)(15)(K) of the Act. (1) An applicant
for a nonimmigrant visa under section
101(a)(15)(K) must:

(i) Be the beneficiary of a valid visa
petition approved by the Service; and

(ii) File an application on Form I1-212
with the consular officer for permission
to reapply for admission to the United
States after deportation or removal.

(2) The consular officer must forward
the Form I-212 to the Service office
with jurisdiction over the area within
which the consular officer is located. If
the alien is ineligible on grounds
which, upon the applicant’s marriage
to the United States citizen petitioner,
may be waived under section 212 (g),
(h), or (i) of the Act, the consular offi-
cer must also forward a recommenda-
tion as to whether the waiver should be
granted.

(d) Applicant for immigrant visa. Ex-
cept as provided in paragraph (g)(3) of
this section, an applicant for an immi-
grant visa who is not physically
present in the United States and who
requires permission to reapply must
file Form I-212 with the district direc-
tor having jurisdiction over the place
where the deportation or removal pro-
ceedings were held. Except as provided
in paragraph (g)(3) of this section, if
the applicant also requires a waiver
under section 212 (g), (h), or (i) of the
Act, Form I-601, Application for Waiver
of Grounds of Excludability, must be
filed simultaneously with the Form I-
212 with the American consul having
jurisdiction over the alien’s place of
residence. The consul must forward
these forms to the appropriate Service
office abroad with jurisdiction over the
area within which the consul is lo-
cated.

(e) Applicant for adjustment of status.
An applicant for adjustment of status
under section 245 of the Act and part
245 of this chapter must request per-
mission to reapply for entry in con-
junction with his or her application for
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adjustment of status. This request is
made by filing an application for per-
mission to reapply, Form I-212, with
the district director having jurisdic-
tion over the place where the alien re-
sides. If the application under section
245 of the Act has been initiated, re-
newed, or is pending in a proceeding be-
fore an immigration judge, the district
director must refer the Form I-212 to
the immigration judge for adjudica-
tion.

(f) Applicant for admission at port of
entry. Within five years of the deporta-
tion or removal, or twenty years in the
case of an alien convicted of an aggra-
vated felony, an alien may request per-
mission at a port of entry to reapply
for admission to the United States. The
alien shall file the Form I-212 with the
district director having jurisdiction
over the port of entry.

(g) Other applicants. (1) Any applicant
for permission to reapply for admission
under circumstances other than those
described in paragraphs (b) through (f)
of this section must file Form I-212.
This form is filed with either:

(i) The district director having juris-
diction over the place where the depor-
tation or removal proceedings were
held; or

(ii) The district director who exer-
cised or is exercising jurisdiction over
the applicant’s most recent proceeding.

(2) If the applicant is physically
present in the United States but is in-
eligible to apply for adjustment of sta-
tus, he or she must file the application
with the district director having juris-
diction over his or her place of resi-
dence.

(3) If an alien who is an applicant for
parole authorization under §245.15(t)(2)
of 8 CFR chapter I requires consent to
reapply for admission after deporta-
tion, removal, or departure at Govern-
ment expense, or a waiver under sec-
tion 212(g), 212(h), or 212(i) of the Act,
he or she may file the requisite Form
I-212 or Form I-601 at the Nebraska
Service Center concurrently with the
Form I-131, Application for Travel Doc-
ument. If an alien who is an applicant
for parole authorization under
§245.13(k)(2) of 8 CFR chapter I requires
consent to reapply for admission after
deportation, removal, or departure at
Government expense, or a waiver under
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section 212(g), 212(h), or 212(i) of the
Act, he or she may file the requisite
Form I-212 or Form I-601 at the Texas
Service Center concurrently with the
Form I-131, Application for Travel Doc-
ument.

(h) Decision. An applicant who has
submitted a request for consent to re-
apply for admission after deportation
or removal must be notified of the de-
cision. If the application is denied, the
applicant must be notified of the rea-
sons for the denial and of his or her
right to appeal as provided in part 103
of this chapter. Except in the case of
an applicant seeking to be granted ad-
vance permission to reapply for admis-
sion prior to his or her departure from
the United States, the denial of the ap-
plication shall be without prejudice to
the renewal of the application in the
course of proceedings before an immi-
gration judge under section 242 of the
Act and this chapter.

(1) Retroactive approval. (1) If the alien
filed Form I-212 when seeking admis-
sion at a port of entry, the approval of
the Form I-212 shall be retroactive to
either:

(i) The date on which the alien em-
barked or reembarked at a place out-
side the United States; or

(ii) The date on which the alien at-
tempted to be admitted from foreign
contiguous territory.

(2) If the alien filed Form I-212 in
conjunction with an application for ad-
justment of status under section 245 of
the Act, the approval of Form I-212
shall be retroactive to the date on
which the alien embarked or re-
embarked at a place outside the United
States.

(j) Advance approval. An alien whose
departure will execute an order of de-
portation shall receive a conditional
approval depending upon his or her sat-
isfactory departure. However, the
grant of permission to reapply does not
waive inadmissibility under section
212(a) (16) or (17) of the Act resulting
from exclusion, deportation, or re-
moval proceedings which are instituted
subsequent to the date permission to
reapply is granted.

[66 FR 23212, May 21, 1991, as amended at 64
FR 25766, May 12, 1999; 65 FR 15854, Mar. 24,
2000]
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§1212.3 Application for the exercise of
discretion under former section
212(c).

(a) Jurisdiction. An application by an
eligible alien for the exercise of discre-
tion under former section 212(c) of the
Act (as in effect prior to April 1, 1997),
if made in the course of proceedings
under section 240 of the Act, or under
former sections 235, 236, or 242 of the
Act (as in effect prior to April 1, 1997),
shall be submitted to the immigration
judge by filing Form I-191, Application
for Advance Permission to Return to
Unrelinquished Domicile.

(b) Filing of application. The applica-
tion may be filed prior to, at the time
of, or at any time after the applicant’s
departure from or arrival into the
United States. All material facts or
circumstances that the applicant
knows or believes apply to the grounds
of excludability, deportability, or re-
movability must be described in the
application. The applicant must also
submit all available documentation re-
lating to such grounds.

(c) [Reserved]

(d) Validity. Once an application is
approved, that approval is valid indefi-
nitely. However, the approval covers
only those specific grounds of exclud-
ability, deportability, or removability
that were described in the application.
An applicant who failed to describe any
other grounds of excludability, deport-
ability, or removability, or failed to
disclose material facts existing at the
time of the approval of the application,
remains excludable, deportable, or re-
movable under the previously unidenti-
fied grounds. If the applicant is exclud-
able, deportable, or removable based
upon any Dpreviously unidentified
grounds a new application must be
filed.

(e) Filing or renewal of applications be-
fore an immigration judge. (1) An eligible
alien may renew or submit an applica-
tion for the exercise of discretion under
former section 212(c) of the Act in pro-
ceedings before an immigration judge
under section 240 of the Act, or under
former sections 235, 236, or 242 of the
Act (as it existed prior to April 1, 1997),
and under this chapter. Such applica-
tion shall be adjudicated by the immi-
gration judge, without regard to
whether the applicant previously has
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made application to the district direc-
tor.

(2) The immigration judge may grant
or deny an application for relief under
section 212(c), in the exercise of discre-
tion, unless such relief is prohibited by
paragraph (f) of this section or as oth-
erwise provided by law.

(3) An alien otherwise entitled to ap-
peal to the Board of Immigration Ap-
peals may appeal the denial by the im-
migration judge of this application in
accordance with the provisions of
§1003.38 of this chapter.

(f) Limitations on discretion to grant an
application under section 212(c) of the
Act. An application for relief under
former section 212(c) of the Act shall be
denied if:

(1) The alien has not been lawfully
admitted for permanent residence;

(2) The alien has not maintained law-
ful domicile in the United States, as ei-
ther a lawful permanent resident or a
lawful temporary resident pursuant to
section 245A or section 210 of the Act,
for at least seven consecutive years im-
mediately preceding the filing of the
application;

(3) The alien is subject to inadmis-
sibility or exclusion from the United
States under paragraphs (3)(A), (3)(B),
3)(C), (3)(E), or (10)(C) of section 212(a)
of the Act;

(4) The alien has been charged and
found to be deportable or removable on
the basis of a crime that is an aggra-
vated felony, as defined in section
101(a)(43) of the Act (as in effect at the
time the application for section 212(c)
relief is adjudicated), except as follows:

(i) An alien whose convictions for one
or more aggravated felonies were en-
tered pursuant to plea agreements
made on or after November 29, 1990, but
prior to April 24, 1996, is ineligible for
section 212(c) relief only if he or she
has served a term of imprisonment of
five years or more for such aggravated
felony or felonies, and

(ii) An alien is not ineligible for sec-
tion 212(c) relief on account of an ag-
gravated felony conviction entered
pursuant to a plea agreement that was
made before November 29, 1990; or

(6) The alien is deportable under
former section 241 of the Act or remov-
able under section 237 of the Act on a
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ground which does not have a statutory
counterpart in section 212 of the Act.

(g) Relief for certain aliens who were in
deportation proceedings before April 24,
1996. Section 440(d) of Antiterrorism
and Effective Death Penalty Act of 1996
(AEDPA) shall not apply to any appli-
cant for relief under this section whose
deportation proceedings were com-
menced before the Immigration Court
before April 24, 1996.

(h) Awvailability of section 212(c) relief
for aliens who pleaded guilty or mnolo
contendere to certain crimes. For pur-
poses of this section, the date of the
plea agreement will be considered the
date the plea agreement was agreed to
by the parties. Aliens are not eligible
to apply for section 212(c) relief under
the provisions of this paragraph with
respect to convictions entered after
trial.

(1) Pleas before April 24, 1996. Regard-
less of whether an alien is in exclusion,
deportation, or removal proceedings,
an eligible alien may apply for relief
under former section 212(c) of the Act,
without regard to the amendment
made by section 440(d) of the
Antiterrorism and Effective Death
Penalty Act of 1996, with respect to a
conviction if the alien pleaded guilty
or nolo contendere and the alien’s plea
agreement was made before April 24,
1996.

(2) Pleas between April 24, 1996 and
April 1, 1997. Regardless of whether an
alien is in exclusion, deportation, or re-
moval proceedings, an eligible alien
may apply for relief under former sec-
tion 212(c) of the Act, as amended by
section 440(d) of the Antiterrorism and
Effective Death Penalty Act of 1996,
with respect to a conviction if the alien
pleaded guilty or nolo contendere and
the alien’s plea agreement was made on
or after April 24, 1996, and before April
1, 1997.

(3) Please on or after April 1, 1997. Sec-
tion 212(c) relief is not available with
respect to convictions arising from
plea agreements made on or after April
1, 1997.

[66 FR 50034, Oct. 3, 1991, as amended at 60 FR
34090, June 30, 1995; 61 FR 59825, Nov. 25, 1996;
66 FR 6446, Jan. 22, 2001; 69 FR 57834, Sept. 28,
2004]
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§1212.4 Applications for the exercise
of discretion under section 212(d)(1)
and 212(d)(3).

(a) Applications under section
212(d)(3)(A)—(1) General. District direc-
tors and officers in charge outside the
United States in the districts of Bang-
kok, Thailand; Mexico City, Mexico;
and Rome, Italy are authorized to act
upon recommendations made by con-
sular officers for the exercise of discre-
tion under section 212(d)(3)(A) of the
Act. The District Director, Wash-
ington, DC, has jurisdiction in such
cases recommended to the Service at
the seat-of-government level by the
Department of State. When a consular
officer or other State Department offi-
cial recommends that the benefits of
section 212(d)(3)(A) of the Act be ac-
corded an alien, neither an application
nor fee shall be required. The rec-
ommendation shall specify:

(i) The reasons for inadmissibility
and each section of law under which
the alien is inadmissible;

(ii) Each intended date of arrival;

(iii) The length of each proposed stay
in the United States;

(iv) The purpose of each stay;

(v) The number of entries which the
alien intends to make; and

(vi) The justification for exercising

the authority contained in section
212(d)(3) of the Act.
If the alien desires to make multiple
entries and the consular officer or
other State Department official be-
lieves that the circumstances justify
the issuance of a visa valid for multiple
entries rather than for a specified num-
ber of entries, and recommends that
the alien be accorded an authorization
valid for multiple entries, the informa-
tion required by items (ii) and (iii)
shall be furnished only with respect to
the initial entry. Item (ii) does not
apply to a bona fide crewman. The con-
sular officer or other State Department
official shall be notified of the decision
on his recommendation. No appeal by
the alien shall lie from an adverse deci-
sion made by a Service officer on the
recommendation of a consular officer
or other State Department official.

(2) Authority of consular officers to ap-
prove section 212(d)(3)(A) recommenda-
tions pertaining to aliens inadmissible
under section 212(a)(28)(C). In certain
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categories of visa cases defined by the
Secretary of State, United States con-
sular officers assigned to visa-issuing
posts abroad may, on behalf of the At-
torney General pursuant to section
212(d)(3)(A) of the Act, approve a rec-
ommendation by another consular offi-
cer that an alien be admitted tempo-
rarily despite visa ineligibility solely
because the alien is of the class of
aliens defined at section 212(a)(28)(C) of
the Act, as a result of presumed or ac-
tual membership in, or affiliation with,
an organization described in that sec-
tion. Authorizations for temporary ad-
mission granted by consular officers
shall be subject to the terms specified
in §1212.4(c) of this chapter. Any rec-
ommendation which is not clearly ap-
provable shall, and any recommenda-
tion may, be presented to the appro-
priate official of the Immigration and
Naturalization Service for a deter-
mination.

(b) Applications under section
212(d)(3)(B). An application for the ex-
ercise of discretion under section
212(A)(3)(B) of the Act shall be sub-
mitted on Form I-192 to the district di-
rector in charge of the applicant’s in-
tended port of entry prior to the appli-
cant’s arrival in the United States.
(For Department of State procedure
when a visa is required, see 22 CFR
41.95 and paragraph (a) of this section.)
If the application is made because the
applicant may be inadmissible due to
present or past membership in or affili-
ation with any Communist or other to-
talitarian party or organization, there
shall be attached to the application a
written statement of the history of the
applicant’s membership or affiliation,
including the period of such member-
ship or affiliation, whether the appli-
cant held any office in the organiza-
tion, and whether his membership or
affiliation was voluntary or involun-
tary. If the applicant alleges that his
membership or affiliation was involun-
tary, the statement shall include the
basis for that allegation. When the ap-
plication is made because the applicant
may be inadmissible due to disease,
mental or physical defect, or disability
of any kind, the application shall de-
scribe the disease, defect, or disability.
If the purpose of seeking admission to
the United States is for treatment,
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there shall be attached to the applica-
tion statements in writing to establish
that satisfactory treatment cannot be
obtained outside the TUnited States;
that arrangements have been com-
pleted for treatment, and where and
from whom treatment will be received;
what financial arrangements for pay-
ment of expenses incurred in connec-
tion with the treatment have been
made, and that a bond will be available
if required. When the application is
made because the applicant may be in-
admissible due to the conviction of one
or more crimes, the designation of each
crime, the date and place of its com-
mission and of the conviction thereof,
and the sentence or other judgment of
the court shall be stated in the applica-
tion; in such a case the application
shall be supplemented by the official
record of each conviction, and any
other documents relating to commuta-
tion of sentence, parole, probation, or
pardon. If the application is made at
the time of the applicant’s arrival to
the district director at a port of entry,
the applicant shall establish that he
was not aware of the ground of inad-
missibility and that it could not have
been ascertained by the exercise of rea-
sonable diligence, and he shall be in
possession of a passport and visa, if re-
quired, or have been granted a waiver
thereof. The applicant shall be notified
of the decision and if the application is
denied of the reasons therefor and of
his right to appeal to the Board within
15 days after the mailing of the notifi-
cation of decision in accordance with
the Provisions of part 1003 of this chap-
ter. If denied, the denial shall be with-
out prejudice to renewal of the applica-
tion in the course of proceedings before
a special inquiry officer under sections
235 and 236 of the Act and this chapter.
When an appeal may not be taken from
a decision of a special inquiry officer
excluding an alien but the alien has ap-
plied for the exercise of discretion
under section 212(d)(3)(B) of the Act,
the alien may appeal to the Board from
a denial of such application in accord-
ance with the provisions of §236.5(b) of
this chapter.

(c) Terms of authorization—(1) General.
Except as provided in paragraph (c)(2)
of this section, each authorization
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under section 212(d)(3)(A) or (B) of the
Act shall specify:

(i) Bach section of law under which
the alien is inadmissible;

(ii) The intended date of each arrival,
unless the applicant is a bona fide
crewman. However, if the authoriza-
tion is valid for multiple entries rather
than for a specified number of entries,
this information shall be specified only
with respect to the initial entry;

(iii) The length of each stay author-
ized in the United States, which shall
not exceed the period justified and
shall be subject to limitations specified
in 8 CFR part 214. However, if the au-
thorization is valid for multiple entries
rather than for a specified number of
entries, this information shall be speci-
fied only with respect to the initial
entry;

(iv) The purpose of each stay;

(v) The number of entries for which
the authorization is valid;

(vi) Subject to the conditions set
forth in paragraph (c)(2) of this section,
the dates on or between which each ap-
plication for admission at POEs in the
United States is valid;

(vii) The justification for exercising
the authority contained in section
212(d)(3) of the Act; and

(viii) That the authorization is sub-
ject to revocation at any time.

(2) Conditions of admission. (i) For
aliens issued an authorization for tem-
porary admission in accordance with
this section, admissions pursuant to
section 212(d)(3) of the Act shall be sub-
ject to the terms and conditions set
forth in the authorization.

(ii) The period for which the alien’s
admission is authorized pursuant to
this section shall not exceed the period
justified, or the limitations specified,
in 8 CFR part 214 for each class of non-
immigrant, whichever is less.

(3) Validity. (i) Authorizations grant-
ed to crew members may be valid for a
maximum period of 2 years for applica-
tion for admission at U.S. POEs and
may be valid for multiple entries.

(ii) An authorization issued in con-
junction with an application for a
Form DSP-150, B-1/B-2 Visa and Border
Crossing Card, issued by the DOS shall
be valid for a period not to exceed the
validity of the biometric BCC for appli-
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cations for admission at U.S. POEs and
shall be valid for multiple entries.

(iii) A multiple entry authorization
for a person other than a crew member
or applicant for a Form DSP-150 may
be made valid for a maximum period of
5 years for applications for admission
at U.S. POEs.

(iv) An authorization that was pre-
viously issued in conjunction with
Form I-185, Nonresident Alien Cana-
dian Border Crossing Card, and that is
noted on the card may remain valid.
Although the waiver may remain valid,
the non-biometric border crossing card
portion of this document is not valid
after that date. This waiver authoriza-
tion shall cease if otherwise revoked or
voided.

(v) A single-entry authorization to
apply for admission at a U.S. POE shall
not be valid for more than 6 months
from the date the authorization is
issued.

(vi) An authorization may not be re-
validated. Upon expiration of the au-
thorization, a new application and au-
thorization are required.

(d) Admission of groups inadmissible
under section 212(a)(28) for attendance at
international conferences. When the Sec-
retary of State recommends that a
group of nonimmigrant aliens and their
accompanying family members be ad-
mitted to attend international con-
ferences notwithstanding their inad-
missibility under section 212(a)(28) of
the Act, the Deputy Commissioner,
may enter an order pursuant to the au-
thority contained in section
212(d)(3)(A) of the Act specifying the
terms and conditions of their admis-
sion and stay.

(e) Inadmissibility under  section
212(a)(1). Pursuant to the authority
contained in section 212(d)(3) of the
Act, the temporary admission of a non-
immigrant visitor is authorized not-
withstanding inadmissibility under
section 212(a)(1) of the Act, if such
alien is accompanied by a member of
his/her family, or a guardian who will
be responsible for him/her during the
period of admission authorized.

(f) Action upon alien’s arrival. Upon
admitting an alien who has been grant-
ed the benefits of section 212(d)(3)(A) of
the Act, the immigration officer shall
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be guided by the conditions and limita-
tions imposed in the authorization and
noted by the consular officer in the
alien’s passport. When admitting any
alien who has been granted the benefits
of section 212(d)(3)(B) of the Act, the
Immigration officer shall note on the
arrival-departure record, Form I-94, or
crewman’s landing permit, Form I-95,
issued to the alien, the conditions and
limitations imposed in the authoriza-
tion.

(g) Authorizations issued to crewmen
without limitation as to period of validity.
When a crewman who has a valid sec-
tion 212(d)(3) authorization without
any time limitation comes to the at-
tention of the Service, his travel docu-
ment shall be endorsed to show that
the validity of his section 212(d)(3) au-
thorization expires as of a date six
months thereafter, and any previously-
issued Form I-184 shall be lifted and
Form I-95 shall be issued in its place
and similarly endorsed.

(h) Revocation. The Deputy Commis-
sioner or the district director may at
any time revoke a waiver previously
authorized under section 212(d)(3) of
the Act and shall notify the non-
immigrant in writing to that effect.

(1) Alien witnesses and informants—(1)
Waivers under section 212(d)(1) of the Act.
Upon the application of a federal or
state law enforcement authority
(““LEA”), which shall include a state or
federal court or United States Attor-
ney’s Office, pursuant to the filing of
Form I-854, Inter-Agency Alien Witness
and Informant Record, for non-
immigrant classification described in
section 101(a)(15)(S) of the Act, the
Commissioner shall determine whether
a ground of exclusion exists with re-
spect to the alien for whom classifica-
tion is sought and, if so, whether it is
in the national interest to exercise the
discretion to waive the ground of ex-
cludability, other than section
212(a)(3)(E) of the Act. The Commis-
sioner may at any time revoke a waiv-
er previously authorized under section
212(d)(1) of the Act. In the event the
Commissioner decides to revoke a pre-
viously authorized waiver for an S non-
immigrant, the Assistant Attorney
General, Criminal Division, and the
relevant LEA shall be notified in writ-
ing to that effect. The Assistant Attor-

8 CFR Ch. V (1-1-16 Edition)

ney General, Criminal Division, shall
concur in or object to the decision. Un-
less the Assistant Attorney General,
Criminal Division, objects within 7
days, he or she shall be deemed to have
concurred in the decision. In the event
of an objection by the Assistant Attor-
ney General, Criminal Division, the
matter will be expeditiously referred to
the Deputy Attorney General for a
final resolution. In no circumstances
shall the alien or the relevant LEA
have a right of appeal from any deci-
sion to revoke.

(2) Grounds of removal. Nothing shall
prohibit the Service from removing
from the United States an alien classi-
fied pursuant to section 101(a)(15)(S) of
the Act for conduct committed after
the alien has been admitted to the
United States as an S nonimmigrant,
or after the alien’s change to S classi-
fication, or for conduct or a condition
undisclosed to the Attorney General
prior to the alien’s admission in, or
change to, S classification, unless such
conduct or condition is waived prior to
admission and classification. In the
event the Commissioner decides to re-
move an S nonimmigrant from the
United States, the Assistant Attorney
General, Criminal Division, and the
relevant LEA shall be notified in writ-
ing to that effect. The Assistant Attor-
ney General, Criminal Division, shall
concur in or object to that decision.
Unless the Assistant Attorney General,
Criminal Division, objects within 7
days, he or she shall be deemed to have
concurred in the decision. In the event
of an objection by the Assistant Attor-
ney General, Criminal Division, the
matter will be expeditiously referred to
the Deputy Attorney General for a
final resolution. In no circumstances
shall the alien or the relevant LEA
have a right of appeal from any deci-
sion to remove.

[29 FR 15252, Nov. 13, 1964, as amended at 30
FR 12330, Sept. 28, 1965; 31 FR 10413, Aug. 3,
1966; 32 FR 15469, Nov. 7, 1967; 35 FR 3065, Feb.
17, 1970; 35 FR 7637, May 16, 1970; 40 FR 30470,
July 21, 1975; 51 FR 32295, Sept. 10, 1986; 53 FR
40867, Oct. 19, 1988; 60 FR 44264, Aug. 25, 1995;
60 FR 52248, Oct. 5, 1995; 67 FR 71448, Dec. 2,
2002]
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§1212.5 Parole
United States.

Procedures and standards for the
granting of parole by the Department
of Homeland Security can be found at 8
CFR 212.5.

[69 FR 69497, Nov. 29, 2004]

of aliens into the

§1212.6 Border crossing identification
cards.

(a) Application for Form DSP-150, B-1/
B-2 Visa and Border Crossing Card,
issued by the Department of State. A cit-
izen of Mexico, who seeks to travel
temporarily to the United States for
business or pleasure without a visa and
passport, must apply to the DOS on
Form DS-156, Visitor Visa Application,
to obtain a Form DSP-150 in accord-
ance with the applicable DOS regula-
tions at 22 CFR 41.32 and/or instruc-
tions.

(b) Use—(1) Application for admission
with  Non-resident Canadian  Border
Crossing Card, Form I-185, containing
separate waiver authorication;, Canadian
residents bearing DOS-issued combination
B-1/B-2 visa and border crossing card (or
similar stamp in a passport). (i) A Cana-
dian citizen or other person sharing
common nationality with Canada and
residing in Canada who presents a
Form I-185 that contains a separate no-
tation of a waiver authorization issued
pursuant to §1212.4 may be admitted on
the basis of the waiver, provided the
waiver has not expired or otherwise
been revoked or voided. Although the
waiver may remain valid on or after
October 1, 2002, the non-biometric bor-
der crossing card portion of the docu-
ment is not valid after that date.

(ii) A Canadian resident who presents
a combination B-1/B-2 visa and border
crossing card (or similar stamp in a
passport) issued by the DOS prior to
April 1, 1998, that does not contain a
machine-readable biometric identifier,
may be admitted on the basis of the
nonimmigrant visa only, provided it
has not expired and the alien remains
otherwise admissible.

(2) Application for admission by a na-
tional of Mexico—Form DSP-150 issued by
the DOS; DOS-issued combination B-1/B-
2 visa and border crossing card (or similar
stamp in a passport). (i) The rightful
holder of a Form DSP-150 issued by the

§1212.6

DOS may be admitted under §1235.1(f)
of this chapter if found otherwise ad-
missible and if the biometric identifier
contained on the card matches the ap-
propriate biometric characteristic of
the alien.

(ii) The bearer of a combination B-1/
B-2 nonimmigrant visa and border
crossing card (or similar stamp in a
passport) issued by DOS prior to April
1, 1998, that does not contain a ma-
chine-readable biometric identifier,
may be admitted on the basis of the
nonimmigrant visa only, provided it
has not expired and the alien remains
otherwise admissible. A passport is
also required.

(iii) Any alien seeking admission as a
visitor for business or pleasure, must
also present a valid passport with his
or her border crossing card, and shall
be issued a Form I-94 if the alien is ap-
plying for admission from:

(A) A country other than Mexico or
Canada, or

(B) Canada if the alien has been in a
country other than the United States
or Canada since leaving Mexico.

(¢) Validity. Forms 1-185, 1I-186, and I-
586 are invalid on or after October 1,
2002. If presented on or after that date,
these documents will be voided at the
POE.

(d) Voidance for reasons other than ex-
piration of the validity of the form—(1) At
a POE. (i) In accordance with 22 CFR
41.122, a Form DSP-150 or combined B-
1/B-2 visitor visa and non-biometric
border crossing identification card or
(a similar stamp in a passport), issued
by the DOS, may be physically can-
celled and voided by a supervisory im-
migration officer at a POE if it is con-
sidered void pursuant to section 222(g)
of the Act when presented at the time
of application for admission, or as the
alien departs the United States. If the
card is considered void and if the appli-
cant for admission is not otherwise
subject to expedited removal in accord-
ance with 8 CFR part 235, the applicant
shall be advised in writing that he or
she may request a hearing before an
immigration judge. The purpose of the
hearing shall be to determine his/her
admissibility in accordance with §235.6
of this chapter. The applicant may be
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represented at this hearing by an at-
torney of his/her own choice at no ex-
pense to the Government. He or she
shall also be advised of the availability
of free legal services provided by orga-
nizations and attorneys qualified under
8 CFR part 3, and organizations recog-
nized under §1292.2 of this chapter lo-
cated in the district where the removal
hearing is to be held. If the applicant
requests a hearing, the Form DSP-150
or combined B-1/B-2 visitor visa and
non-biometric border crossing identi-
fication card (or similar stamp in a
passport), issued by the DOS, shall be
held by the Service for presentation to
the immigration judge.

(ii) If the applicant chooses not to
have a hearing, the Form DSP-150 or
combined B-1/B-2 visitor visa and non-
biometric BCC (or similar stamp in a
passport) issued by the DOS, shall be
voided and physically cancelled. The
alien to whom the card or stamp was
issued by the DOS shall be notified of
the action taken and the reasons for
such action by means of Form I-275,
Withdrawal of Application for Admis-
sion/Consular Notification, delivered in
person or by mailing the Form I-275 to
the last known address. The DOS shall
be notified of the cancellation of the
biometric Form DSP-150 or combined
B-1/B-2 visitor visa and non-biometric
BCC (or similar stamp in a passport)
issued by DOS, by means of a copy of
the original Form I-275. Nothing in
this paragraph limits the Service’s
ability to remove an alien pursuant to
8 CFR part 235 where applicable.

(2) Within the United States. In accord-
ance with former section 242 of the Act
(before amended by section 306 of the
ITRIRA of 1996, Div. C, Public Law 104—
208, 110 Stat. 3009 (Sept. 30, 1996,) or
current sections 235(b), 238, and 240 of
the Act, if the holder of a Form DSP-
150, or other combined B-1/B-2 visa and
BCC, or (similar stamp in a passport)
issued by the DOS, is placed under re-
moval proceedings, no action to cancel
the card or stamp shall be taken pend-
ing the outcome of the hearing. If the
alien is ordered removed or granted
voluntary departure, the card or stamp
shall be physically cancelled and void-
ed by an immigration officer. In the
case of an alien holder of a BCC who is
granted voluntary departure without a

8 CFR Ch. V (1-1-16 Edition)

hearing, the card shall be declared void
and physically cancelled by an immi-
gration officer who is authorized to
issue a Notice to Appear or to grant
voluntary departure.

(38) In Mexico or Canada. Forms I-185,
I-186 or I-586 issued by the Service and
which are now invalid, or a Form DSP-
150 or combined B-1/B-2 visitor visa
and non-biometric BCC, or (similar
stamp in a passport) issued by the DOS
may be declared void by United States
consular officers or United States im-
migration officers in Mexico or Can-
ada.

(4) Grounds. Grounds for voidance of a
Form I-185, I-186, I-586, a DOS-issued
non-biometric BCC, or the biometric
Form DSP-150 shall be that the holder
has violated the immigration Ilaws;
that he/she is inadmissible to the
United States; that he/she has aban-
doned his/her residence in the country
upon which the card was granted; or if
the BCC is presented for admission on
or after October 1, 2002, it does not con-
tain a machine-readable biometric
identifier corresponding to the bearer
and is invalid on or after October 1,
2002.

(e) Replacement. If a valid Border
Crossing Card (Forms I-185, 1-186, or I-
586) previously issued by the Service, a
non-biometric border crossing card
issued by the DOS before April 1998, or
a Form DSP-150 issued by the DOS has
been lost, stolen, mutilated, or de-
stroyed, the person to whom the card
was issued may apply for a new card as
provided for in the DOS regulations
found at 22 CFR 41.32 and 22 CFR 41.103.

[67 FR 71448, Dec. 2, 2002]

§1212.7 Waiver of certain grounds of
inadmissibility.

(a) General—(1) Filing procedure—(i)
Immigrant visa or K monimmigrant visa
applicant. An applicant for an immi-
grant visa or ‘K’ nonimmigrant visa
who is inadmissible and seeks a waiver
of inadmissibility shall file an applica-
tion on Form I-601 at the consular of-
fice considering the visa application.
Upon determining that the alien is ad-
missible except for the grounds for
which a waiver is sought, the consular
officer shall transmit the Form I-601 to
the Service for decision.
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(ii) Adjustment of status applicant. An
applicant for adjustment of status who
is excludable and seeks a waiver under
section 212(h) or (i) of the Act shall file
an application on Form I-601 with the
director or immigration judge consid-
ering the application for adjustment of
status.

(iii) Parole authorization applicant
under §1245.15(t). An applicant for pa-
role authorization under §1245.15(t) of
this chapter who is inadmissible and
seeks a waiver under section 212(h) or
(i) of the Act must file an application
on Form I-601 with the Director of the
Nebraska Service Center considering
the Form I-131.

(iv) Parole authorization applicant
under §1245.13(k)(2) of this chapter. An
applicant for parole authorization
under §1245.13(k)(2) of this chapter who
is inadmissible and seeks a waiver
under section 212(h) or (i) of the Act
must file an application on Form I-601
with the Director of the Texas Service
Center adjudicating the Form I-131.

(2) Termination of application for lack
of prosecution. An applicant may with-
draw the application at any time prior
to the final decision, whereupon the
case will be closed and the consulate
notified. If the applicant fails to pros-
ecute the application within a reason-
able time either before or after inter-
view the applicant shall be notified
that if he or she fails to prosecute the
application within 30 days the case will
be closed subject to being reopened at
the applicant’s request. If no action
has been taken within the 30-day pe-
riod immediately thereafter, the case
will be closed and the appropriate con-
sul notified.

(3) Decision. If the application is ap-
proved the director shall complete
Form I-607 for inclusion in the alien’s
file and shall notify the alien of the de-
cision. If the application is denied the
applicant shall be notified of the deci-
sion, of the reasons therefor, and of the
right to appeal in accordance with part
103 of this chapter.

(4) Validity. A waiver granted under
section 212(h) or section 212(i) of the
Act shall apply only to those grounds
of excludability and to those crimes,
events or incidents specified in the ap-
plication for waiver. Once granted, the
waiver shall be valid indefinitely, even
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if the recipient of the waiver later
abandons or otherwise loses lawful per-
manent resident status, except that
any waiver which is granted to an alien
who obtains lawful permanent resi-
dence on a conditional basis under sec-
tion 216 of the Act shall automatically
terminate concurrently with the termi-
nation of such residence pursuant to
the provisions of section 216. Separate
notification of the termination of the
waiver is not required when an alien is
notified of the termination of residence
under section 216 of the Act, and no ap-
peal shall lie from the decision to ter-
minate the waiver on this basis. How-
ever, if the respondent is found not to
be deportable in a deportation pro-
ceeding based on the termination, the
waiver shall again become effective.
Nothing in this subsection shall pre-
clude the director from reconsidering a
decision to approve a waiver if the de-
cision is determined to have been made
in error.

(b) Section 212(g) (tuberculosis and cer-
tain mental conditions)—(1) General. Any
alien who is ineligible for a visa and is
excluded from admission into the
United States under section 212(a) (1),
(3), or (6) of the Act may file an Appli-
cation for Waiver of Grounds of Exclud-
ability (Form I-601) under section
212(g) of the Act at an office designated
in paragraph (2). The family member
specified in section 212(g) of the Act
may file the waiver for the applicant if
the applicant is incompetent to file the
waiver personally.

(2) Locations for filing Form I-601.
Form I-601 may be filed at any one of
the following offices:

(i) The American consulate where the
application for a visa is being consid-
ered if the alien is outside the United
States;

(ii) The Service office having juris-
diction over the port of entry where
the alien is applying for admission into
the United States;

(iii) The Service office having juris-
diction over the alien if the alien is in
the United States;

(iv) The Nebraska Service Center, if
the alien is outside the United States
and seeking parole authorization under
§1245.15(%)(2) of this chapter; or

(v) The Texas Service Center if the
alien is outside the United States and
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is seeking parole authorization under
§1245.13(k)(2) of this chapter.

(3) Section 212(a)(6) (tuberculosis). If
the alien is excludable under section
212(a)(6) of the Act because of tuber-
culosis, he shall execute Statement A
on the reverse of page 1 of Form I-601.
In addition, he or his sponsor in the
United States is responsible for having
Statement B executed by the physician
or health facility which has agreed to
supply treatment or observation; and,
if required, Statement C shall be exe-
cuted by the appropriate local or State
health officer.

(4) Section 212(a) (1) or (3) (certain men-
tal conditions)—(i) Arrangements for sub-
mission of medical report. If the alien is
excludable under section 212(a) (1) or (3)
(because of mental retardation or be-
cause of a past history of mental ill-
ness) he or his sponsoring family mem-
ber shall submit an executed Form I-
601 to the consular or Service office
with a statement that arrangements
have been made for the submission to
that office of a medical report. The
medical report shall contain a com-
plete medical history of the alien, in-
cluding details of any hospitalization
or institutional care or treatment for
any physical or mental condition; find-
ings as to the current physical condi-
tion of the alien, including reports of
chest X-ray examination and of sero-
logic test for syphilis if the alien is 15
years of age or over, and other perti-
nent diagnostic tests; and findings as
to the current mental condition of the
alien, with information as to prognosis
and life expectancy and with a report
of a psychiatric examination conducted
by a psychiatrist who shall, in case of
mental retardation, also provide an
evaluation of the alien’s intelligence.
For an alien with a past history of
mental illness, the medical report shall
also contain available information on
which the U.S. Public Health Service
can base a finding as to whether the
alien has been free of such mental ill-
ness for a period of time sufficient in
the light of such history to dem-
onstrate recovery. Upon receipt of the
medical report, the consular or Service
office shall refer it to the U.S. Public
Health Service for review.

(i1) Submission of statement. Upon
being notified that the medical report

8 CFR Ch. V (1-1-16 Edition)

has been reviewed by the U.S. Public
Health Service and determined to be
acceptable, the alien or the alien’s
sponsoring family member shall sub-
mit a statement to the consular or
Service office. The statement must be
from a clinic, hospital, institution, spe-
cialized facility, or specialist in the
United States approved by the U.S.
Public Health Service. The alien or
alien’s sponsor may be referred to the
mental retardation or mental health
agency of the state of proposed resi-
dence for guidance in selecting a post-
arrival medical examining authority
who will complete the evaluation and
provide an evaluation report to the
Centers for Disease Control. The state-
ment must specify the name and ad-
dress of the specialized facility, or spe-
cialist, and must affirm that:

(A) The specified facility or specialist
agrees to evaluate the alien’s mental
status and prepare a complete report of
the findings of such evaluation.

(B) The alien, the alien’s sponsoring
family member, or another responsible
person has made complete financial ar-
rangements for payment of any charges
that may be incurred after arrival for
studies, care, training and service;

(C) The Director, Division of Quar-
antine, Center for Prevention Services,
Centers for Disease Control, Atlanta,
GA. 30333 shall be furnished:

(I) The report evaluating the alien’s
mental status within 30 days after the
alien’s arrival; and

(2) Prompt notification of the alien’s
failure to report to the facility or spe-
cialist within 30 days after being noti-
fied by the U.S. Public Health Service
that the alien has arrived in the United
States.

(D) The alien shall be in an out-
patient, inpatient, study, or other spec-
ified status as determined by the re-
sponsible local physcian or specialist
during the initial evaluation.

(5) Assurances: Bonds. In all cases
under paragraph (b) of this section the
alien or his or her sponsoring family
member shall also submit an assurance
that the alien will comply with any
special travel requirements as may be
specified by the U.S. Public Health
Service and that, upon the admission
of the alien into the United States, he
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or she will proceed directly to the fa-
cility or specialist specified for the ini-
tial evaluation, and will submit to such
further examinations or treatment as
may be required, whether in an out-
patient, inpatient, or other status. The
alien, his or her sponsoring family
member, or other responsible person
shall provide such assurances or bond
as may be required to assure that the
necessary expenses of the alien will be
met and that he or she will not become
a public charge. For procedures relat-
ing to cancellation or breaching of
bonds, see part 103 of 8 CFR chapter I.

(c) Section 212(e). (1) An alien who was
admitted to the United States as an ex-
change visitor, or who acquired that
status after admission, is subject to
the foreign residence requirement of
section 212(e) of the Act if his or her
participation in an exchange program
was financed in whole or in part, di-
rectly or indirectly, by a United States
government agency or by the govern-
ment of the country of his or her na-
tionality or last foreign residence.

(2) An alien is also subject to the for-
eign residence requirement of section
212(e) of the Act if at the time of ad-
mission to the United States as an ex-
change visitor or at the time of acqui-
sition of exchange visitor status after
admission to the United States, the
alien was a national or lawful perma-
nent resident of a country which the
Director of the United States Informa-
tion Agency had designated, through
public notice in the FEDERAL REGISTER,
as clearly requiring the services of per-
sons engaged in the field of specialized
knowledge or skill in which the alien
was to engage in his or her exchange
visitor program.

(3) An alien is also subject to the for-
eign residence requirement of section
212(e) of the Act if he or she was admit-
ted to the United States as an ex-
change visitor on or after January 10,
1977 to receive graduate medical edu-
cation or training, or following admis-
sion, acquired such status on or after
that date for that purpose. However, an
exchange visitor already participating
in an exchange program of graduate
medical education or training as of
January 9, 1977 who was not then sub-
ject to the foreign residence require-
ment of section 212(e) and who proceeds
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or has proceeded abroad temporarily
and is returning to the United States
to participate in the same program,
continues to be exempt from the for-
eign residence requirement.

(4) A spouse or child admitted to the
United States or accorded status under
section 101(a)(15)(J) of the Act to ac-
company or follow to join an exchange
visitor who is subject to the foreign
residence requirement of section 212(e)
of the Act is also subject to that re-
quirement.

(5) An alien who is subject to the for-
eign residence requirement and who be-
lieves that compliance therewith would
impose exceptional hardship upon his/
her spouse or child who is a citizen of
the United States or a lawful perma-
nent resident alien, or that he or she
cannot return to the country of his or
her nationality or last residence be-
cause he or she will be subject to perse-
cution on account of race, religion, or
political opinion, may apply for a waiv-
er on Form I-612. The alien’s spouse
and minor children, if also subject to
the foreign residence requirement, may
be included in the application, provided
the spouse has not been a participant
in an exchange program.

(6) Each application based upon a
claim to exceptional hardship must be
accompanied by the certificate of mar-
riage between the applicant and his or
her spouse and proof of legal termi-
nation of all previous marriages of the
applicant and spouse; the birth certifi-
cate of any child who is a United
States citizen or lawful permanent
resident alien, if the application is
based upon a claim of exceptional hard-
ship to a child, and evidence of the
United States citizenship of the appli-
cant’s spouse or child, when the appli-
cation is based upon a claim of excep-
tional hardship to a spouse or child
who is a citizen of the United States.

(7T) Bvidence of United States citizen-
ship and of status as a lawful perma-
nent resident shall be in the form pro-
vided in part 204 of 8 CFR chapter I. An
application based upon exceptional
hardship shall be supported by a state-
ment, dated and signed by the appli-
cant, giving a detailed explanation of
the basis for his or her belief that his
or her compliance with the foreign res-
idence requirement of section 212(e) of
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the Act, as amended, would impose ex-
ceptional hardship upon his or her
spouse or child who is a citizen of the
United States or a lawful permanent
resident thereof. The statement shall
include all pertinent information con-
cerning the incomes and savings of the
applicant and spouse. If exceptional
hardship is claimed upon medical
grounds, the applicant shall submit a
medical certificate from a qualified
physician setting forth in terms under-
standable to a layman the nature and
effect of the illness and prognosis as to
the period of time the spouse or child
will require care or treatment.

(8) An application based upon the ap-
plicant’s belief that he or she cannot
return to the country of his or her na-
tionality or last residence because the
applicant would be subject to persecu-
tion on account of race, religion, or po-
litical opinion, must be supported by a
statement, dated and signed by the ap-
plicant, setting forth in detail why the
applicant believes he or she would be
subject to persecution.

(9) Waivers under Pub. L. 103-416 based
on a request by a State Department of
Public Health (or equivalent). In accord-
ance with section 220 of Pub. L. 103-416,
an alien admitted to the United States
as a nonimmigrant under section
101(a)(15)(J) of the Act, or who acquired
status under section 101(a)(15)(J) of the
Act after admission to the United
States, to participate in an exchange
program of graduate medical education
or training (as of January 9, 1977), may
apply for a waiver of the 2-year home
country residence and physical pres-
ence requirement (the ‘‘2-year require-
ment’’) under section 212(e)(iii) of the
Act based on a request by a State De-
partment of Public Health, or its
equivalent. To initiate the application
for a waiver under Pub. L. 103-416, the
Department of Public Health, or its
equivalent, or the State in which the
foreign medical graduate seeks to prac-
tice medicine, must request the Direc-
tor of USIA to recommend a waiver to
the Service. The waiver may be grant-
ed only if the Director of USIA pro-
vides the Service with a favorable
waiver recommendation. Only the
Service, however, may grant or deny
the waiver application. If granted, such
a waiver shall be subject to the terms
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and conditions imposed under section
214(1) of the Act (as redesignated by
section 671(a)(3)(A) of Pub. L. 104-208).
Although the alien is not required to
submit a separate waiver application
to the Service, the burden rests on the
alien to establish eligibility for the
waiver. If the Service approves a waiv-
er request made under Pub. L. 103-416,
the foreign medical graduate (and ac-
companying dependents) may apply for
change of nonimmigrant status, from
J-1 to H-1B and, in the case of depend-
ents of such a foreign medical grad-
uate, from J-2 to H-4. Aliens receiving
waivers under section 220 of Pub. L.
103-416 are subject, in all cases, to the
provisions of section 214(g)(1)(A) of the
Act.

(i) Eligiblity criteria. J-1 foreign med-
ical graduates (with accompanying J-2
dependents) are eligible to apply for a
waiver of the 2-year requirement under
Pub. L. 103-416 based on a request by a
State Department of Public Health (or
its equivalent) if:

(A) They were admitted to the United
States under section 101(a)(156)(J) of the
Act, or acquired J nonimmigrant sta-
tus before June 1, 2002, to pursue grad-
uate medical education or training in
the United States.

(B) They have entered into a bona
fide, full-time employment contract for
3 years to practice medicine at a health
care facility located in an area or areas
designated by the Secretary of Health
and Human Services as having a short-
age of health care professionals (‘“HHS-
designated shortage area’’);

(C) They agree to commence employ-
ment within 90 days of receipt of the
waiver under this section and agree to
practice medicine for 3 years at the fa-
cility named in the waiver application
and only in HHS-designated shortage
areas. The health care facility named
in the waiver application may be oper-
ated by:

(I) An agency of the Government of
the United States or of the State in
which it is located; or

(2) A charitable, educational, or
other not-for-profit organization; or

(3) Private medical practitioners.

(D) The Department of Public Health,
or its equivalent, in the State where
the health care facility is located has
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requested the Director, USIA, to rec-
ommend the waiver, and the Director,
USIA, submits a favorable waiver rec-
ommendation to the Service; and

(E) Approval of the waiver will not
cause the number of waivers granted
pursuant to Pub. L. 103-416 and this
section to foreign medical graduates
who will practice medicine in the same
state to exceed 20 during the current
fiscal year.

(i1) Decision on waivers under Pub. L.
103-416 and notification to the alien—(A)
Approval. If the Director of USIA sub-
mits a favorable waiver recommenda-
tion on behalf of a foreign medical
graduate pursuant to Pub. L. 103-416,
and the Service grants the waiver, the
alien shall be notified of the approval
on Form I-797 (or I-797A or I-797B, as
appropriate). The approval notice shall
clearly state the terms and conditions
imposed on the waiver, and the Serv-
ice’s records shall be noted accord-
ingly.

(B) Denial. If the Director of USIA
issues a favorable waiver recommenda-
tion under Pub. L. 103-416 and the Serv-
ice denies the waiver, the alien shall be
notified of the decision and of the right
to appeal under 8 CFR part 1103. How-
ever, no appeal shall lie where the basis
for denial is that the number of waiv-
ers granted to the State in which the
foreign medical graduate will be em-
ployed would exceed 20 for that fiscal
year.

(iii) Conditions. The foreign medical
graduate must agree to commence em-
ployment for the health care facility
specified in the waiver application
within 90 days of receipt of the waiver
under Pub. L. 103-416. The foreign med-
ical graduate may only fulfill the req-
uisite 3-year employment contract as
an H-1B nonimmigrant. A foreign med-
ical graduate who receives a waiver
under Pub. L. 103-416 based on a re-
quest by a State Department of Public
Health (or equivalent), and changes his
or her nonimmigrant -classification
from J-1 to H-1B, may not apply for
permanent residence or for any other
change of nonimmigrant classification
unless he or she has fulfilled the 3-year
employment contract with the health
care facility and in the specified HHS-
designated shortage area named in the
waiver application.

§1212.7

(iv) Failure to fulfill the three-year em-
ployment contract due to extenuating cir-
cumstances. A foreign medical graduate
who fails to meet the terms and condi-
tions imposed on the waiver under sec-
tion 214(1) of the Act and this para-
graph will once again become subject
to the 2-year requirement under sec-
tion 212(e) of the Act.

Under section 214(1)(1)(B) of the Act,
however, the Service, in the exercise of
discretion, may excuse early termi-
nation of the foreign medical grad-
uate’s 3-year period of employment
with the health care facility named in
the waiver application due to extenu-
ating circumstances. Extenuating cir-
cumstances may include, but are not
limited to, closure of the health care
facility or hardship to the alien. In de-
termining whether to excuse such early
termination of employment, the Serv-
ice shall base its decision on the spe-
cific facts of each case. In all cases, the
burden of establishing eligibility for a
favorable exercise of discretion rests
with the foreign medical graduate. De-
pending on the circumstances, closure
of the health care facility named in the
waiver application may, but need not,
be considered an extenuating cir-
cumstance excusing early termination
of employment. Under no cir-
cumstances will a foreign medical
graduate be eligible to apply for
change of status to another non-
immigrant category, for an immigrant
visa or for status as a lawful perma-
nent resident prior to completing the
requisite 3-year period of employment
for a health care facility located in an
HHS-designated shortage area.

(V) Required evidence. A foreign med-
ical graduate who seeks to have early
termination of employment excused
due to extenuating circumstances shall
submit documentary evidence estab-
lishing such a claim. In all cases, the
foreign medical graduate shall submit
an employment contract with another
health care facility located in an HHS-
designated shortage area for the bal-
ance of the required 3-year period of
employment. A foreign medical grad-
uate claiming extenuating cir-
cumstances based on hardship shall
also submit evidence establishing that
such hardship was caused by unfore-
seen circumstances beyond his or her
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control. A foreign medical graduate
claiming extenuating circumstances
based on closure of the health care fa-
cility named in the waiver application
shall also submit evidence that the fa-
cility has closed or is about to be
closed.

(vi) Notification requirements. A J-1
foreign medical graduate who has been
granted a waiver of the 2-year require-
ment pursuant to Pub. L. 103-416, is re-
quired to comply with the terms and
conditions specified in section 214(1) of
the Act and the implementing regula-
tions in this section. If the foreign
medical graduate subsequently applies
for and receives H-1B status, he or she
must also comply with the terms and
conditions of that nonimmigrant sta-
tus. Such compliance shall also include
notifying the Service of any material
change in the terms and conditions of
the H-1B employment, by filing either
an amended or a new H-1B petition, as
required, under §§214.2(h)(2)(1)(D),
214.2(h)(2)(A)(E), and 214.2(h)(11) of 8
CFR chapter I.

(A) Amended H-1B petitions. The
health care facility named in the waiv-
er application and H-1B petition shall
file an amended H-1B petition, as re-
quired under §214.2(h)(2)(i)(E) of 8 CFR
chapter I, if there are any material
changes in the terms and conditions of
the beneficiary’s employment or eligi-
bility as specified in the waiver appli-
cation filed under Pub. L. 103-416 and
in the subsequent H-1B petition. In
such a case, an amended H-1B petition
shall be accompanied by evidence that
the alien will continue practicing med-
icine with the original employer in an
HHS-designated shortage area.

(B) New H-1B petitions. A health care
facility seeking to employ a foreign
medical graduate who has been granted
a waiver under Pub. L. 103-416 (prior to
the time the alien has completed his or
her 3-year contract with the facility
named in the waiver application and
original H-1B petition), shall file a new
H-1B petition with the Service, as re-
quired under §§214.2(h)(2)(i) (D) and (E)
of 8 CFR chapter I. Although a new
waiver application need not be filed,
the new H-1B petition shall be accom-
panied by the documentary evidence
generally required under §214.2(h) of

8 CFR Ch. V (1-1-16 Edition)

this chapter, and the following addi-
tional documents:

(I) A copy of Form I-797 (and/or I-
T97A and I-797B) relating to the waiver
and nonimmigrant H status granted
under Pub. L. 103-416;

(2) An explanation from the foreign
medical graduate, with supporting evi-
dence, establishing that extenuating
circumstances necessitate a change in
employment;

(3) An employment contract estab-
lishing that the foreign medical grad-
uate will practice medicine at the
health care facility named in the new
H-1B petition for the balance of the re-
quired 3-year period; and

(4) Evidence that the geographic area
or areas of intended employment indi-
cated in the new H-1B petition are in
HHS-designated shortage areas.

(C) Review of amended and new H-IB
petitions for foreign medical graduates
granted waivers under Pub. L. 103416
and who seek to have early termination of
employment excused due to exrtenuating
circumstances—(1) Amended H-1B peti-
tions. The waiver granted under Pub. L.
103-416 may be affirmed, and the
amended H-1B petition may be ap-
proved, if the petitioning health care
facility establishes that the foreign
medical graduate otherwise remains el-
igible for H-1B classification and that
he or she will continue practicing med-
icine in an HHS-designated shortage
area.

(2) New H-IB petitions. The Service
shall review a new H-1B petition filed
on behalf of a foreign medical graduate
who has not yet fulfilled the required 3-
year period of employment with the
health care facility named in the waiv-
er application and in the original H-1B
petition to determine whether extenu-
ating circumstances exist which war-
rant a change in employment, and
whether the waiver granted under Pub.
L. 103-416 should be affirmed. In con-
ducting such a review, the Service
shall determine whether the foreign
medical graduate will continue prac-
ticing medicine in an HHS-designated
shortage area, and whether the new H-
1B petitioner and the foreign medical
graduate have satisfied the remaining
H-1B eligibility criteria described
under section 101(a)(15)(H) of the Act
and §214.2(h) of 8 CFR chapter I. If
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these criteria have been satisfied, the
waiver granted to the foreign medical
graduate under Pub. L. 103-416 may be
affirmed, and the new HI1-B petition
may be approved in the exercise of dis-
cretion, thereby permitting the foreign
medical graduate to serve the balance
of the requisite 3-year employment pe-
riod at the health care facility named
in the new H-1B petition.

(D) Failure to notify the Service of any
material changes in employment. Foreign
medical graduates who have been
granted a waiver of the 2-year require-
ment and who have obtained H-1B sta-
tus under Pub. L. 103-416 but fail to:
Properly notify the Service of any ma-
terial change in the terms and condi-
tions of their H-1B employment, by
having their employer file an amended
or a new H-1B petition in accordance
with this section and §214.2(h) of 8 CFR
chapter I; or establish continued eligi-
bility for the waiver and H-1B status,
shall (together with their dependents)
again become subject to the 2-year re-
quirement. Such foreign medical grad-
uates and their accompanying H-4 de-
pendents also become subject to depor-
tation under section 241(a)(1)(C)(i) of
the Act.

(10) The applicant and his or her
spouse may be interviewed by an immi-
gration officer in connection with the
application and consultation may be
had with the Director, United States
Information Agency and the sponsor of
any exchange program in which the ap-
plicant has been a participant.

(11) The applicant shall be notified of
the decision, and if the application is
denied, of the reasons therefor and of
the right of appeal in accordance with
the provisions of part 103 of this chap-
ter. However, no appeal shall lie from
the denial of an application for lack of
a favorable recommendation from the
Secretary of State. When an interested
United States Government agency re-
quests a waiver of the two-year for-
eign-residence requirement and the Di-
rector, United States Information
Agency had made a favorable rec-
ommendation, the interested agency
shall be notified of the decision on its
request and, if the request is denied, of
the reasons thereof, and of the right of
appeal. If the foreign country of the
alien’s nationality or last residence has
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furnished statement in writing that it
has no objection to his/her being grant-
ed a waiver of the foreign residence re-
quirement and the Director, United
States Information Agency has made a
favorable recommendation, the Direc-
tor shall be notified of the decision
and, if the foreign residence require-
ment is not waived, of the reasons
therefor and of the foregoing right of
appeal. However, this ‘‘no objection”
provision is not applicable to the ex-
change visitor admitted to the United
States on or after January 10, 1977 to
receive graduate medical education or
training, or who acquired such status
on or after that date for such purpose;
except that the alien who commenced a
program before January 10, 1977 and
who was readmitted to the TUnited
States on or after that date to con-
tinue participation in the same pro-
gram, is eligible for the ‘‘no objection”
waiver.

(d) Criminal grounds of inadmissibility
involving violent or dangerous crimes.
The Attorney General, in general, will
not favorably exercise discretion under
section 212(h)(2) of the Act (8 U.S.C.
1182(h)(2)) to consent to an application
or reapplication for a visa, or admis-
sion to the United States, or adjust-
ment of status, with respect to immi-
grant aliens who are inadmissible
under section 212(a)(2) of the Act in
cases involving violent or dangerous
crimes, except in extraordinary cir-
cumstances, such as those involving
national security or foreign policy con-
siderations, or cases in which an alien
clearly demonstrates that the denial of
the application for adjustment of sta-
tus or an immigrant visa or admission
as an immigrant would result in excep-
tional and extremely unusual hardship.
Moreover, depending on the gravity of
the alien’s underlying criminal offense,
a showing of extraordinary cir-
cumstances might still be insufficient
to warrant a favorable exercise of dis-
cretion under section 212(h)(2) of the
Act.

(Secs. 103, 203, 212 of the Immigration and
Nationality Act, as amended by secs. 4, 5, 18
of Pub. L. 97-116, 95 Stat. 1611, 1620, (8 U.S.C.
1103, 1153, 1182)

[29 FR 12584, Sept. 4, 1964]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §1212.7, see the List of CFR

937



§1212.8

Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§1212.8 Certification requirement of
section 212(a)(14).

(a) General. The certification require-
ment of section 212(a)(14) of the Act ap-
plies to aliens seeking admission to the
United States or adjustment of status
under section 245 of the Act for the
purpose of performing skilled or un-
skilled labor, who are preference immi-
grants as described in section 203(a) (3)
or (6) of the Act, or who are non-
preference immigrants as described in
section 203(a)(8). The certification re-
quirement shall not be applicable to a
nonpreference applicant for admission
to the United States or to a non-
preference applicant for adjustment of
status under section 245 who estab-
lishes that he will not perform skilled
or unskilled labor. A native of the
Western Hemisphere who established a
priority date with a consular officer
prior to January 1, 1977 and who was
found to be entitled to an exemption
from the labor certification require-
ment of section 212(a)(14) of the Act
under the law in effect prior to Janu-
ary 1, 1977 as the parent, spouse or
child of a United States citizen or law-
ful permanent resident alien shall con-
tinue to be exempt from that require-
ment for so long as the relationship
upon which the exemption is based con-
tinues to exist.

(b) Aliens not required to obtain labor
certifications. The following persons are
not considered to be within the pur-
view of section 212(a)(14) of the Act and
do not require a labor certification: (1)
A member of the Armed Forces of the
United States; (2) a spouse or child ac-
companying or following to join his
spouse or parent who either has a labor
certification or is a nondependent alien
who does not require such a certifi-
cation; (3) a female alien who intends
to marry a citizen or alien lawful per-
manent resident of the United States,
who establishes satisfactorily that she
does not intend to seek employment in
the United States and whose fiance has
guaranteed her support; (4) an alien
who establishes on Form I-526 that he
has invested, or is actively in the proc-
ess of investing, capital totaling at
least $40,000 in an enterprise in the

8 CFR Ch. V (1-1-16 Edition)

United States of which he will be a
principal manager and that the enter-
prise will employ a person or persons in
the United States of which he will be a
principal manager and that the enter-
prise will employ a person or persons in
the United States who are United
States citizens or aliens lawfully ad-
mitted for permnanent residence, ex-
clusive of the alien, his spouse and
children. A copy of a document sub-
mitted in support of Form I-526 may be
accepted though unaccompanied by the
original, if the copy bears a certifi-
cation by an attorney, typed or rubber-
stamped in the language set forth in
§204.2(j) of 8 CFR chapter 1. However,
the original document shall be sub-
mitted, if submittal is requested by the
Service.

[31 FR 10021, July 23, 1966; 31 FR 10355, Aug.
22, 1966, as amended at 34 FR 5326, Mar. 18,
1969; 38 FR 31166, Nov. 12, 1973; 41 FR 37566,
Sept. 7, 1976; 41 FR 55850, Dec. 23, 1976; 47 FR
44990, Oct. 13, 1982; 48 FR 19157, Apr. 28, 1983]

§1212.9 Applicability of section
212(a)(32) to certain derivative
third and sixth preference and non-
preference immigrants.

A derivative beneficiary who is the
spouse or child of a qualified third or
sixth preference or nonpreference im-
migrant and who is also a graduate of
a medical school as defined by section
101(a)(41) of the Act is not considered
to be an alien who is coming to the
United States principally to perform
services as a member of the medical
profession. Therefore, a derivative
third or sixth preference or non-
preference immigrant under section
203(a)(8) of the Act, who is also a grad-
uate of a medical school, is eligible for
an immigrant visa or for adjustment of
status under section 245 of the Act,
whether or not such derivative immi-
grant has passed Parts I and II of the
National Board of Medical Examiners
Examination or equivalent examina-
tion.

(Secs. 103, 203(a)(8), and 212(a)(32), 8 U.S.C
1103, 1153(a)(8), and 1182(a)(32))

[45 FR 63836, Sept. 26, 1980]

§1212.10 Section 212(k) waiver.

Any applicant for admission who is
in possession of an immigrant visa, and
who is excludable under sections
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212(a)(14), (20), or (21) of the Act, may
apply to the district director at the
port of entry for a waiver under section
212(k) of the Act. If the application for
waiver is denied by the district direc-
tor, the application may be renewed in
exclusion proceedings before an immi-
gration judge as provided in part 1236
of this chapter.

(Secs. 103, 203, 212 of the Immigration and
Nationality Act, as amended by secs. 4, 5, 18
of Pub. L. 97-116, 95 Stat. 1611, 1620, (8 U.S.C.
1103, 1153, 1182)

[47 FR 44236, Oct. 7, 1982]

§1212.11 Controlled substance convic-
tions.

In determining the admissibility of
an alien who has been convicted of a
violation of any law or regulation of a
State, the United States, or a foreign
country relating to a controlled sub-
stance, the term controlled substance as
used in section 212(a)(23) of the Act,
shall mean the same as that referenced
in the Controlled Substances Act, 21
U.S.C. 801, et seq., and shall include any
substance contained in Schedules I
through V of 21 CFR 1308.1, et seq. For
the purposes of this section, the term
controlled substance includes controlled
substance analogues as defined in 21
U.S.C. 802(23) and 813.

[563 FR 9282, Mar. 22, 1988]

§1212.12 Parole determinations and
revocations respecting Mariel Cu-
bans.

(a) Scope. This section applies to any
native of Cuba who last came to the
United States between April 15, 1980,
and October 20, 1980 (hereinafter re-
ferred to as Mariel Cuban) and who is
being detained by the Immigration and
Naturalization Service (hereinafter re-
ferred to as the Service) pending his or
her exclusion hearing, or pending his or
her return to Cuba or to another coun-
try. It covers Mariel Cubans who have
never been paroled as well as those
Mariel Cubans whose previous parole
has been revoked by the Service. It
also applies to any Mariel Cuban, de-
tained under the authority of the Im-
migration and Nationality Act in any
facility, who has not been approved for
release or who is currently awaiting
movement to a Service or Bureau Of
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Prisons (BOP) facility. In addition, it
covers the revocation of parole for
those Mariel Cubans who have been re-
leased on parole at any time.

(b) Parole authority and decision. The
authority to grant parole under section
212(d)(5) of the Act to a detained Mariel
Cuban shall be exercised by the Com-
missioner, acting through the Asso-
ciate Commissioner for Enforcement,
as follows:

(1) Parole decisions. The Associate
Commissioner for Enforcement may, in
the exercise of discretion, grant parole
to a detained Mariel Cuban for emer-
gent reasons or for reasons deemed
strictly in the public interest. A deci-
sion to retain in custody shall briefly
set forth the reasons for the continued
detention. A decision to release on pa-
role may contain such special condi-
tions as are considered appropriate. A
copy of any decision to parole or to de-
tain, with an attached copy translated
into Spanish, shall be provided to the
detainee. Parole documentation for
Mariel Cubans shall be issued by the
district director having jurisdiction
over the alien, in accordance with the
parole determination made by the As-
sociate Commissioner for Enforcement.

(2) Additional delegation of authority.
All references to the Commissioner and
Associate Commissioner for Enforce-
ment in this section shall be deemed to
include any person or persons (includ-
ing a committee) designated in writing
by the Commissioner or Associate
Commissioner for Enforcement to exer-
cise powers under this section.

(c) Review Plan Director. The Asso-
ciate Commissioner for Enforcement
shall appoint a Director of the Cuban
Review Plan. The Director shall have
authority to establish and maintain
appropriate files respecting each
Mariel Cuban to be reviewed for pos-
sible parole, to determine the order in
which the cases shall be reviewed, and
to coordinate activities associated with
these reviews.

(d) Recommendations to the Associate
Commissioner for Enforcement. Parole
recommendations for detained Mariel
Cubans shall be developed in accord-
ance with the following procedures.

(1) Review Panels. The Director shall
designate a panel or panels to make pa-
role recommendations to the Associate
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Commissioner for Enforcement. A
Cuban Review Panel shall, except as
otherwise provided, consist of two per-
sons. Members of a Review Panel shall
be selected from the professional staff
of the Service. All recommendations by
a two-member Panel shall be unani-
mous. If the vote of a two-member
Panel is split, it shall adjourn its delib-
erations concerning that particular de-
tainee until a third Panel member is
added. A recommendation by a three-
member Panel shall be by majority
vote. The third member of any Panel
shall be the Director of the Cuban Re-
view Plan or his designee.

(2) Criteria for Review. Before making
any recommendation that a detainee
be granted parole, a majority of the
Cuban Review Panel members, or the
Director in case of a record review,
must conclude that:

(i) The detainee is presently a non-
violent person;

(ii) The detainee is likely to remain
nonviolent;

(iii) The detainee is not likely to
pose a threat to the community fol-
lowing his release; and

(iv) The detainee is not likely to vio-
late the conditions of his parole.

(3) Factors for consideration. The fol-
lowing factors should be weighed in
considering whether to recommend fur-
ther detention or release on parole of a
detainee:

(i) The nature and number of discipli-
nary infractions or incident reports re-
ceived while in custody;

(ii) The detainee’s past history of
criminal behavior;

(iii) Any psychiatric and psycho-
logical reports pertaining to the de-
tainee’s mental health;

(iv) Institutional progress relating to
participation in work, educational and
vocational programs;

(v) His ties to the United States, such
as the number of close relatives resid-
ing lawfully here;

(vi) The likelihood that he may ab-
scond, such as from any sponsorship
program; and

(vii) Any other information which is
probative of whether the detainee is
likely to adjust to life in a community,
is likely to engage in future acts of vio-
lence, is likely to engage in future
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criminal activity, or is likely to vio-
late the conditions of his parole.

(4) Procedure for review. The following
procedures will govern the review proc-
ess:

(i) Record review. Initially, the Direc-
tor or a Panel shall review the detain-
ee’s file. Upon completion of this
record review, the Director or the
Panel shall issue a written rec-
ommendation that the detainee be re-
leased on parole or scheduled for a per-
sonal interview.

(i) Personal interview. If a rec-
ommendation to grant parole after
only a record review is not accepted or
if the detainee is not recommended for
release, a Panel shall personally inter-
view the detainee. The scheduling of
such interviews shall be at the discre-
tion of the Director. The detainee may
be accompanied during the interview
by a person of his choice, who is able to
attend at the time of the scheduled
interview, to assist in answering any
questions. The detainee may submit to
the Panel any information, either oral-
ly or in writing, which he believes pre-
sents a basis for release on parole.

(iii) Panel recommendation. Following
completion of the interview and its de-
liberations, the Panel shall issue a
written recommendation that the de-
tainee be released on parole or remain
in custody pending deportation or
pending further observation and subse-
quent review. This written rec-
ommendation shall include a brief
statement of the factors which the
Panel deems material to its rec-
ommendation. The recommendation
and appropriate file material shall be
forwarded to the Associate Commis-
sioner for Enforcement, to be consid-
ered in the exercise of discretion pursu-
ant to §1212.12(b).

(e) Withdrawal of parole approval. The
Associate Commissioner for Enforce-
ment may, in his or her discretion,
withdraw approval for parole of any de-
tainee prior to release when, in his or
her opinion, the conduct of the de-
tainee, or any other circumstance, in-
dicates that parole would no longer be
appropriate.

(f) Sponsorship. No detainee may be
released on parole until suitable spon-
sorship or placement has been found
for the detainee. The paroled detainee

940



Executive Office for Immigration Review, Justice

must abide by the parole conditions
specified by the Service in relation to
his sponsorship or placement. The fol-
lowing sponsorships and placements
are suitable:

(1) Placement by the Public Health
Service in an approved halfway house
or mental health project;

(2) Placement by the Community Re-
lations Service in an approved halfway
house or community project; and

(3) Placement with a close relative
such as a parent, spouse, child, or sib-
ling who is a lawful permanent resident
or a citizen of the United States.

(g) Timing of reviews. The timing of
review shall be in accordance with the
following guidelines.

(1) Parole revocation cases. The Direc-
tor shall schedule the review process in
the case of a new or returning detainee
whose previous immigration parole has
been revoked. The review process will
commence with a scheduling of a file
review, which will ordinarily be ex-
pected to occur within approximately
three months after parole is revoked.
In the case of a Mariel Cuban who is in
the custody of the Service, the Cuban
Review Plan Director may, in his or
her discretion, suspend or postpone the
parole review process if such detainee’s
prompt deportation is practicable and
proper.

(2) Continued detention cases. A subse-
quent review shall be commenced for
any detainee within one year of a re-
fusal to grant parole under §1212.12(b),
unless a shorter interval is specified by
the Director.

(3) Discretionary reviews. The Cuban
Review Plan Director, in his discretion,
may schedule a review of a detainee at
any time when the Director deems such
a review to be warranted.

(h) Revocation of parole. The Asso-
ciate Commissioner for Enforcement
shall have authority, in the exercise of
discretion, to revoke parole in respect
to Mariel Cubans. A district director
may also revoke parole when, in the
district director’s opinion, revocation
is in the public interest and cir-
cumstances do not reasonably permit
referral of the case to the Associate
Commissioner. Parole may be revoked
in the exercise of discretion when, in
the opinion of the revoking official:

§1212.14

(1) The purposes of parole have been
served;

(2) The Mariel Cuban violates any
condition of parole;

(3) It is appropriate to enforce an
order of exclusion or to commence pro-
ceedings against a Mariel Cuban; or

(4) The period of parole has expired
without being renewed.

[62 FR 48802, Dec. 28, 1987, as amended at 59
FR 13870, Mar. 24, 1994; 65 FR 80294, Dec. 21,
2000]

§1212.13 [Reserved]

§1212.14 Parole determinations for
alien witnesses and informants for
whom a law enforcement authority
(“LEA”) will request S classifica-
tion.

(a) Parole authority. Parole authoriza-
tion under section 212(d)(5) of the Act
for aliens whom LEAs seek to bring to
the United States as witnesses or in-
formants in criminal/counter terrorism
matters and to apply for S classifica-
tion shall be exercised as follows:

(1) Grounds of eligibility. The Commis-
sioner may, in the exercise of discre-
tion, grant parole to an alien (and the
alien’s family members) needed for law
enforcement purposes provided that a
state or federal LEA:

(i) Establishes its intention to file,
within 30 days after the alien’s arrival
in the United States, a completed
Form I-854, Inter-Agency Alien Witness
and Informant Record, with the Assist-
ant Attorney General, Criminal Divi-
sion, Department of Justice, in accord-
ance with the instructions on or at-
tached to the form, which will include
the names of qualified family members
for whom parole is sought;

(ii) Specifies the particular oper-
ational reasons and basis for the re-
quest, and agrees to assume responsi-
bility for the alien during the period of
the alien’s temporary stay in the
United States, including maintaining
control and supervision of the alien
and the alien’s whereabouts and activi-
ties, and further specifies any other
terms and conditions specified by the
Service during the period for which the
parole is authorized;

(iii) Agrees to advise the Service of
the alien’s failure to report quarterly
any criminal conduct by the alien, or
any other activity or behavior on the
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alien’s part that may constitute a
ground of excludability or deport-
ability;

(iv) Assumes responsibility for ensur-
ing the alien’s departure on the date of
termination of the authorized parole
(unless the alien has been admitted in
S nonimmigrant classification pursu-
ant to the terms of paragraph (a)(2) of
this section), provides any and all as-
sistance needed by the Service, if nec-
essary, to ensure departure, and
verifies departure in a manner accept-
able to the Service;

(v) Provide LEA seat-of-government
certification that parole of the alien is
essential to an investigation or pros-
ecution, is in the national interest, and
is requested pursuant to the terms and
authority of section 212(d)(5) of the
Act;

(vi) Agrees that no promises may be,
have been, or will be made by the LEA
to the alien that the alien will or may:

(A) Remain in the United States in
parole status or any other non-
immigrant classification;

(B) Adjust status to that of lawful
permanent resident; or

(C) Otherwise attempt to remain be-
yond the authorized parole. The alien
(and any family member of the alien
who is 18 years of age or older) shall
sign a statement acknowledging an
awareness that parole only authorizes
a temporary stay in the United States
and does not convey the benefits of S
nonimmigrant classification, any other
nonimmigrant classification, or any
entitlement to further benefits under
the Act; and

(vii) Provides, in the case of a request
for the release of an alien from Service
custody, certification that the alien is
eligible for parole pursuant to §1235.3
of this chapter.

(2) Authorization. (i) Upon approval of
the request for parole, the Commis-
sioner shall notify the Assistant Attor-
ney General, Criminal Division, of the
approval.

(ii) Upon notification of approval of a
request for parole, the LEA will advise
the Commissioner of the date, time,
and place of the arrival of the alien.
The Commissioner will coordinate the
arrival of the alien in parole status
with the port director prior to the time
of arrival.
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(iii) Parole will be authorized for a
period of thirty (30) days to commence
upon the alien’s arrival in the United
States in order for the LEA to submit
a completed Form I-854 to the Assist-
ant Attorney General, Criminal Divi-
sion. Upon the submission to the As-
sistant Attorney General of the Form
I-854 requesting S classification, the
period of parole will be automatically
extended while the request is being re-
viewed. The Assistant Attorney Gen-
eral, Criminal Division, will notify the
Commissioner of the submission of a
Form 1-854.

(b) Termination of parole—(1) General.
The Commissioner may terminate pa-
role for any alien (including a member
of the alien’s family) in parole status
under this section where termination is
in the public interest. A district direc-
tor may also terminate parole when, in
the district director’s opinion, termi-
nation is in the public interest and cir-
cumstances do not reasonably permit
referral of the case to the Commis-
sioner. In such a case, the Commis-
sioner shall be notified immediately. In
the event the Commissioner, or in the
appropriate case, a district director,
decides to terminate the parole of an
alien witness or informant authorized
under the terms of this paragraph, the
Assistant Attorney General, Criminal
Division, and the relevant LEA shall be
notified in writing to that effect. The
Assistant Attorney General, Criminal
Division, shall concur in or object to
that decision. Unless the Assistant At-
torney General, Criminal Division, ob-
jects within 7 days, he or she shall be
deemed to have concurred in the deci-
sion. In the event of an objection by
the Assistant Attorney General, Crimi-
nal Division, the matter will be expedi-
tiously referred to the Deputy Attor-
ney General for a final resolution. In
no circumstances shall the alien or the
relevant LEA have a right of appeal
from any decision to terminate parole.

(2) Termination of parole and admission
in S classification. When an LEA has
filed a request for an alien in author-
ized parole status to be admitted in S
nonimmigrant classification and that
request has been approved by the Com-
missioner pursuant to the procedures
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outlines in 8 CFR 214.2(t), the Commis-
sioner may, in the exercise of discre-
tion:

(i) Terminate the alien’s parole sta-
tus;

(ii) Determine eligibility for waivers;
and

(iii) Admit the alien in S non-
immigrant classification pursuant to
the terms and conditions of section
101(a)(15(S) of the Act and 8 CFR
214.2(%).

(c) Departure. If the alien’s parole has
been terminated and the alien has been
ordered excluded from the TUnited
States, the LEA shall ensure departure
from the United States and so inform
the district director in whose jurisdic-
tion the alien has last resided. The dis-
trict director, if necessary, shall over-
see the alien’s departure from the
United States and, in any event, shall
notify the Commissioner of the alien’s
departure. The Commissioner shall be
notified in writing of the failure of any
alien authorized parole under this
paragraph to depart in accordance with
an order of exclusion and deportation
entered after parole authorized under
this paragraph has been terminated.

(d) Failure to comply with procedures.
Any failure to adhere to the parole pro-
cedures contained in this section shall
immediately be brought to the atten-
tion of the Commissioner, who will no-
tify the Attorney General.

[60 FR 44265, Aug. 25, 1995]

§1212.15 Certificates for
health care workers.

(a) Inadmissible aliens. With the ex-
ception of the aliens described in para-
graph (b) of this section, any alien
coming to the United States for the
primary purpose of performing labor in
a health care occupation listed in para-
graph (c) of this section is inadmissible
to the United States unless the alien
presents a certificate as described in
paragraph (f) of this section.

(b) Inapplicability of the ground of in-
admissibility. The following aliens are
not subject to this ground of inadmis-
sibility:

(1) Aliens seeking admission to the
United States to perform services in a
non-clinical health care occupation. A
non-clinical health-care occupation is
one where the alien is not required to

foreign
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perform direct or indirect patient care.
Occupations which are considered to be
non-clinical include, but are not lim-
ited to, medical teachers, medical re-
searchers, managers of health care fa-
cilities, and medical consultants to the
insurance industry;

(2) The spouse and dependent chil-
dren of any immigrant alien who is
seeking to immigrate in order to ac-
company or follow to join the principal
alien; and

(3) Any alien applying for adjustment
of status to that of a permanent resi-
dent under any provision of law other
than an alien who is seeking to immi-
grate on the basis of an employment-
based immigrant visa petition which
was filed for the purpose of obtaining
the alien’s services in a health care oc-
cupation described in paragraph (c) of
this section.

(c) Occupations affected by this provi-
sion. With the exception of the aliens
described in paragraph (b) of this sec-
tion, any alien seeking admission to
the United States as an immigrant or
any alien applying for adjustment of
status to a permanent resident to per-
form Ilabor in one of the following
health care occupations, regardless of
where he or she received his or her edu-
cation or training, is subject to this
provision:

(1) Licensed practical nurses, li-
censed vocational nurses, and reg-
istered nurses.

(2) Occupational therapists.

(3) Physical therapists.

(4) Speech-Language
and Audiologists.

(5) Medical Technologists (Clinical
Laboratory Scientists).

(6) Physician Assistants.

(7) Medical Technicians
Laboratory Technicians).

(d) Presentation of the certificate. An
alien described in paragraph (a) of this
section who is applying for admission
as an immigrant seeking to perform
labor in a health care occupation as de-
scribed in this section must present a
certificate to a consular officer at the
time of visa issuance and to the Serv-
ice at the time of admission or adjust-
ment of status. The certificate must be
valid at the time of visa issuance and

Pathologists

(Clinical
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admission at a port-of-entry, or, if ap-
plicable, at the time of adjustment of
status.

(e) Organizations approved by the Serv-
ice to issue certificates for health care
workers. (1) The Commission on Grad-
uates of Foreign Nursing Schools may
issue certificates pursuant to 8 U.S.C.
1182(a)(5)(C), and section 212(a)(5)(C) of
the Act for the occupations of nurse (li-
censed practical nurse, licensed voca-
tional nurse, and registered nurse),
physical therapist, occupational thera-
pist, speech-language pathologist and
audiologist, medical technologist (clin-
ical laboratory scientist), physician as-
sistant, and medical technician (clin-
ical laboratory technician).

(2) The National Board for Certifi-
cation in Occupational Therapy is au-
thorized by the Service to issue certifi-
cates under section 343 for the occupa-
tion of occupational therapist.

(83) The Foreign Credentialing Com-
mission on Physical Therapy is author-
ized by the Service to issue certificates
under section 343 for the occupation of
physical therapist.

(f) Contents of the certificate. A certifi-
cate must contain the following infor-
mation:

(1) The name and address of the certi-
fying organization;

(2) A point of contact where the orga-
nization may be contacted in order to
verify the validity of the certificate;

(3) The date of the certificate was
issued;

(4) The occupation for which the cer-
tificate was issued;

(5) The alien’s name, and date and
place of birth;

(6) Verification that the alien’s edu-
cation, training, license, and experi-
ence are comparable with that required
for an American health care worker of
the same type;

(7) Verification that the alien’s edu-
cation, training, license, and experi-
ence are authentic and, in the case of a
license, unencumbered;

(8) Verification that the alien’s edu-
cation, training, license, and experi-
ence meet all applicable statutory and
regulatory requirements for admission
into the United States as an immigrant
under section 203(b) of the Act. This
verification is not binding on the Serv-
ice; and
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(9) Verification either that the alien
has passed a test predicting success on
the occupation’s licensing or certifi-
cation examination, provided such a
test is recognized by a majority of
States licensing the occupation for
which the certificate is issued, or that
the alien has passed the occupation’s
licensing or certification examination.

(g) English testing requirement. (1)
With the exception of those aliens de-
scribed in paragraph (g)(2) of this sec-
tion, every alien must meet certain
English language requirements in order
to obtain a certificate. The Secretary
of Health and Human Services has de-
termined that an alien must have a
passing score on one of the two tests
listed in paragraph (g)(3) of this section
before he or she can be granted a cer-
tificate.

(2) Aliens exempt from the English lan-
guage requirement. Aliens who have
graduated from a college, university,
or professional training school located
in Australia, Canada (except Quebec),
Ireland, New Zealand, the United King-
dom, and the United States are exempt
from the English language require-
ment.

(3) Approved testing services. (i) Michi-
gan English Language Assessment Bat-
tery (MELAB). Effective June 30, 2000,
the MELAB Oral Interview Speaking
Test is no longer being given overseas
and is only being administered in the
United States and Canada. Applicants
may take MELAB Parts 1, 2, and 3, plus
the Test of Spoken English offered by
the Educational Testing Service.

(ii) Test of English as a Foreign Lan-
guage, Educational Testing Service
(ETS).

(4) Passing scores for various occupa-
tions—(i) Occupational and physical
therapists. An alien seeking to perform
labor in the United States as an occu-
pational therapist or physical therapist
must obtain the following scores on the
English tests administered by ETS:
Test Of English as a Foreign Language
(TOEFL), Paper-Based 560, Computer-
Based 220; Test of Written English
(TWE): 4.5; Test of Spoken English
(TSE): 50. Certifying organizations
shall not accept the results of the
MELAB for the occupation of occupa-
tional therapist or physical therapist.
Aliens seeking to obtain a certificate
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to work as an occupational or physical
therapist must take the test offered by
the ETS. The MELAB scores are not
acceptable for these occupations.

(ii) Registered nurses. An alien coming
to the United States to perform labor
as a registered nurse must obtain the
following scores to obtain a certificate:
ETS: TOEFL: Paper-Based 540, Com-
puter-Based 207; TWE: 4.0; TSE: 50;
MELAB: Final Score 79; Oral Inter-
view: 3+.

(iii) Licensed practical nurses and li-
censed vocational nurses. An alien com-
ing to the United States to perform
labor as a licensed practical nurse or
licensed vocational nurse must have
the following scores to be issued a cer-
tificate: ETS: TOEFL: Paper-Based 530,
Computer-Based 197; TWE: 4.0; TSE: 50;
MELAB: Final Score 77; Oral Inter-
view: 3+.

(iv) Speech-language pathologists and
Audiologists, medical technologists (clin-
ical laboratory scientists), and physician
assistants. An alien coming to the
United States to perform labor as a
speech-language pathologist and audi-
ologist, a medical technologist (clin-
ical laboratory scientist), or a physi-
cian assistant must have the following
scores to be issued a certificate: ETS:
TOEFL: Paper-Based 540, Computer-
Based 207; TWE: 4.0; TSE: 50; MELAB:
Final Score 79; Oral Interview: 3+.

(v) Medical technicians (clinical labora-
tory technicians). An alien coming to
the United States to perform labor as a
medical technician (clinical laboratory
technician) must have the following
scores to be issued a certificate: ETS:
TOEFL: Paper-Based 530, Computer-
Based 197; TWE: 4.0; TSE: 50; MELAB:
Final Score 77; Oral Interview: 3+.

[63 FR 55011, Oct. 14, 1998, as amended at 64
FR 23177, Apr. 30, 1999; 66 FR 3444, Jan. 16,
2001]

§1212.16 Applications for exercise of
discretion relating to T non-
immigrant status.

(a) Filing the waiver application. An
alien applying for the exercise of dis-
cretion under section 212(d)(13) or
(A)(B)(B) of the Act (waivers of inadmis-
sibility) in connection with an applica-
tion for T nonimmigrant status shall
submit Form I-192, with the appro-
priate fee in accordance with
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§103.7(b)(1) of this chapter or an appli-
cation for a fee waiver, to the Service
with the completed Form I-914 applica-
tion package for status under section
101(a)(15)(T)(1) of the Act.

(b) Treatment of waiver application. (1)
The Service shall determine whether a
ground of inadmissibility exists with
respect to the alien applying for T non-
immigrant status. If a ground of inad-
missibility is found, the Service shall
determine if it is in the national inter-
est to exercise discretion to waive the
ground of inadmissibility, except for
grounds of inadmissibility based upon
sections 212(a)(3), 212(a)(10)(C) and
212(a)(10)(E) of the Act, which the Com-
missioner may not waive. Special con-
sideration will be given to the granting
of a waiver of a ground of inadmis-
sibility where the activities rendering
the alien inadmissible were caused by
or incident to the victimization de-
scribed under section 101(a)(15)(T)(i) of
the Act.

(2) In the case of applicants inadmis-
sible on criminal and related grounds
under section 212(a)(2) of the Act, the
Service will only exercise its discretion
in exceptional cases unless the crimi-
nal activities rendering the alien inad-
missible were caused by or were inci-
dent to the victimization described
under section 101(a)(15)(T)(i) of the Act.

(3) An application for waiver of a
ground of inadmissibility for T non-
immigrant status (other than under
section 212(a)(6) of the Act) will be
granted only in exceptional cases when
the ground of inadmissibility would
prevent or limit the ability of the ap-
plicant to adjust to permanent resident
status after the conclusion of 3 years.

(4) The Service shall have sole discre-
tion to grant or deny a waiver, and
there shall be no appeal of a decision to
deny a waiver. However, nothing in
this paragraph (b) is intended to pre-
vent an applicant from re-filing a re-
quest for a waiver of a ground of inad-
missibility in appropriate cases.

(c) Incident to victimization. When an
applicant for status under section
101(a)(15)(T) of the Act seeks a waiver
of a ground of inadmissibility under
section 212(d)(13) of the Act on grounds
other than those described in sections
212(a)(1) and (a)(4) of the Act, the appli-
cant must establish that the activities
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rendering him or her inadmissible were
caused by, or were incident to, the vic-
timization described in section
101(a)(15)(T)(1)(T) of the Act.

(d) Revocation. The Commissioner
may at any time revoke a waiver pre-
viously authorized under section 212(d)
of the Act. Under no circumstances
shall the alien or any party acting on
his or her behalf have a right to appeal
from a decision to revoke a waiver.

[67 FR 4795, Jan. 31, 2002]

PART 1214—REVIEW OF
NONIMMIGRANT CLASSES

Sec.

1214.1 Review of requirements for admis-
sion, extension, and maintenance of sta-
tus.

1214.2 Review of alien victims of severe
forms of trafficking in persons; aliens in
pending immigration proceedings.

1214.3 Certain spouses and children of lawful
permanent residents; aliens in pro-
ceedings; V visas.

AUTHORITY: 8 U.S.C. 1101, 1102, 1103, 1182,
1184, 1186a, 1187, 1221, 1281, 1282, 1301-1305 and
1372; sec. 643, Pub. L. 104208, 110 Stat. 3009-
708; section 141 of the Compacts of Free Asso-
ciation with the Federated States of Micro-
nesia and the Republic of the Marshall Is-
lands, and with the Government of Palau, 48
U.S.C. 1901, note, and 1931 note, respectively;
8 CFR part 2.

SOURCE: 68 FR 9835, Feb. 28, 2003, unless
otherwise noted.

§1214.1 Review of requirements for
admission, extension, and mainte-
nance of status.

Every nonimmigrant alien who ap-
plies for admission to, or an extension
of stay in, the United States, shall es-
tablish that he or she is admissible to
the United States, or that any ground
of inadmissibility has been waived
under section 212(d)(3) of the Act. Upon
application for admission, the alien
shall present a valid passport and valid
visa unless either or both documents
have been waived. However, an alien
applying for extension of stay shall
present a passport only if requested to
do so by the Service. The passport of
an alien applying for admission shall
be valid for a minimum of six months
from the expiration date of the con-
templated period of stay, unless other-
wise provided in this chapter, and the
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alien shall agree to abide by the terms
and conditions of his or her admission.
The passport of an alien applying for
extension of stay shall be valid at the
time of application for extension, un-
less otherwise provided in this chapter,
and the alien shall agree to maintain
the validity of his or her passport and
to abide by all the terms and condi-
tions of his extension. The alien shall
also agree to depart the United States
at the expiration of his or her author-
ized period of admission or extension,
or upon abandonment of his or her au-
thorized nonimmigrant status. At the
time a nonimmigrant alien applies for
admission or extension of stay he or
she shall post a bond on Form I-352 in
the sum of not less than $500, to insure
the maintenance of his or her non-
immigrant status and departure from
the United States, if required to do so
by the director, immigration judge or
Board of Immigration Appeals.

§1214.2 Review of alien victims of se-
vere forms of trafficking in persons;
aliens in pending immigration pro-
ceedings.

(a) Applications for T wvisas while in
proceedings. Individuals who believe
they are victims of severe forms of
trafficking in persons and who are in
pending immigration proceedings must
inform the Service if they intend to
apply for T nonimmigrant status under
this section. With the concurrence of
Service counsel, a victim of a severe
form of trafficking in persons in pro-
ceedings before an immigration judge
or the Board of Immigration Appeals
may request that the proceedings be
administratively closed (or that a mo-
tion to reopen or motion to reconsider
be indefinitely continued) in order to
allow the alien to pursue an applica-
tion for T nonimmigrant status with
the Service. If the alien appears eligi-
ble for T nonimmigrant status, the im-
migration judge or the Board, which-
ever has jurisdiction, may grant such a
request to administratively close the
proceeding or continue a motion to re-
open or motion to reconsider indefi-
nitely. In the event the Service finds
an alien ineligible for T-1 non-
immigrant status, the Service may re-
commence proceedings that have been
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administratively closed by filing a mo-
tion to re-calendar with the immigra-
tion court or a motion to reinstate
with the Board. If the alien is in Serv-
ice custody pending the completion of
immigration proceedings, the Service
may continue to detain the alien until
a decision has been rendered on the ap-
plication. An alien who is in custody
and requests bond or a bond redeter-
mination will be governed by the provi-
sions of part 236 of this chapter.

(b) Stay of final order of exclusion, de-
portation, or removal. A determination
by the Service that an application for
T-1 nonimmigrant status is bona fide
automatically stays the execution of
any final order of exclusion, deporta-
tion, or removal. This stay shall re-
main in effect until there is a final de-
cision on the T application. The filing
of an application for T nonimmigrant
status does not stay the execution of a
final order unless the Service has de-
termined that the application is bona
fide. Neither an immigration judge nor
the Board of Immigration Appeals has
jurisdiction to adjudicate an applica-
tion for a stay of execution, deporta-
tion, or removal order, on the basis of
the filing of an application for T non-
immigrant status.

§1214.3 Certain spouses and children
of lawful permanent residents;
aliens in proceedings; V visas.

An alien who is already in immigra-
tion proceedings and believes that he
or she may have become eligible to
apply for V nonimmigrant status
should request before the immigration
judge or the Board of Immigration Ap-
peals, as appropriate, that the pro-
ceedings be administratively closed (or
before the Board that a previously-filed
motion for reopening or reconsider-
ation be indefinitely continued) in
order to allow the alien to pursue an
application for V nonimmigrant status
with the Service. If the alien appears
eligible for V nonimmigrant status, the
immigration judge or the Board,
whichever has jurisdiction, shall ad-
ministratively close the proceeding or
continue the motion indefinitely. In
the event that the Service finds an
alien eligible for V nonimmigrant sta-
tus, the Service can adjudicate the
change of status under this section. In

§1215.1

the event that the Service finds an
alien ineligible for V nonimmigrant
status, the Service shall recommence
proceedings by filing a motion to re-
calendar.

PART 1215—CONTROLS OF ALIENS
DEPARTING FROM THE UNITED
STATES

Sec.

1215.1 Definitions.

1215.2 Authority of departure-control officer
to prevent alien’s departure from the
United States.

1215.3 Alien whose departure is deemed prej-
udicial to the interests of the United
States.

1215.4 Procedure in case of alien prevented
from departing from the United States.

1215.5 Hearing procedure before special in-
quiry officer.

1215.6 Departure from the Canal Zone, the
Trust Territory of the Pacific Islands, or
outlying possessions of the TUnited
States.

1215.7 Instructions from the Administrator
required in certain cases.

AUTHORITY: Sec. 104, 66 Stat. 174, Proc.
3004, 18 FR 489; 8 U.S.C. 1104, 3 CFR, 1953
Supp. Interpret or apply sec. 215, 66 Stat. 190;
(8 U.S.C. 1185).

SOURCE: 45 FR 65516, Oct. 3, 1980, unless
otherwise noted. Duplicated from part 215 at
68 FR 9836, Feb. 28, 2003.

EDITORIAL NOTE: Nomenclature changes to
part 1215 appear at 68 FR 9846, Feb. 28, 2003.

§1215.1 Definitions.

For the purpose of this part:

(a) The term alien means any person
who is not a citizen or national of the
United States.

(b) The term Commissioner means the
Commissioner of Immigration and Nat-
uralization.

(c) The term regional commissioner
means an officer of the Immigration
and Naturalization Service duly ap-
pointed or designated as a regional
commissioner, or an officer who has
been designated to act as a regional
commissioner.

(d) The term district director means an
officer of the Immigration and Natu-
ralization Service duly appointed or
designated as a district director, or an
officer who has been designated to act
as a district director.
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(e) The term United States means the
several States, the District of Colum-
bia, the Canal Zone, Puerto Rico, the
Virgin Islands, Guam, American
Samoa, Swains Island, the Trust Terri-
tory of the Pacific Islands, and all
other territory and waters, continental
and insular, subject to the jurisdiction
of the United States.

(f) The term continental United States
means the District of Columbia and the
several States, except Alaska and Ha-
waii.

(g) The term geographical part of the
United States means: (1) The conti-
nental United States, (2) Alaska, (3)
Hawaii, (4) Puerto Rico, (5) the Virgin
Islands, (6) Guam, (7) the Canal Zone,
(8) American Samoa, (9) Swains Island,
or (10) the Trust Teritory of the Pacific
Islands.

(h) The term depart from the United
States means depart by land, water, or
air: (1) From the United States for any
foreign place, or (2) from one geo-
graphical part of the United States for
a separate geographical part of the
United States: Provided, That a trip or
journey upon a public ferry, passenger
vessel sailing coastwise on a fixed
schedule, excursion vessel, or aircraft,
having both termini in the continental
United States or in any one of the
other geographical parts of the United
States and not touching any territory
or waters under the jurisdiction or con-
trol of a foreign power, shall not be
deemed a departure from the United
States.

(1) The term departure-control officer
means any immigration officer as de-
fined in the regulations of the Immi-
gration and Naturalization Service who
is designated to supervise the depar-
ture of aliens, or any officer or em-
ployee of the United States designated
by the Governor of the Canal Zone, the
High Commissioner of the Trust Terri-
tory of the Pacific Islands, or the gov-
ernor of an outlying possession of the
United States, to supervise the depar-
ture of aliens.

(j) The term port of departure means a
port in the continental United States,
Alaska, Guam, Hawaii, Puerto Rico or
the Virgin Islands, designated as a port
of entry by the Attorney General or by
the Commissioner, or in exceptional
circumstances such other place as the
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departure-control officer may, in his
discretion, designate in an individual
case, or a port in American Samoa,
Swains Island, the Canal Zone, or the
Trust Territory of the Pacific Islands,
designated as a port of entry by the
chief executive officer thereof.

(k) The term special inquiry officer
shall have the meaning ascribed there-
to in section 101(b)(4) of the Immigra-
tion and Nationality Act.

§1215.2 Authority of departure-control
officer to prevent alien’s departure
from the United States.

(a) No alien shall depart, or attempt
to depart, from the United States if his
departure would be prejudicial to the
interests of the United States under
the provisions of §1215.3. Any depar-
ture-control officer who knows or has
reason to believe that the case of an
alien in the United States comes with-
in the provisions of §1215.3 shall tempo-
rarily prevent the departure of such
alien from the United States and shall
serve him with a written temporary
order directing him not to depart, or
attempt to depart, from the United
States until notified of the revocation
of the order.

(b) The written order temporarily
preventing an alien, other than an
enemy alien, from departing from the
United States shall become final 15
days after the date of service thereof
upon the alien, unless prior thereto the
alien requests a hearing as hereinafter
provided. At such time as the alien is
served with an order temporarily pre-
venting his departure from the United
States, he shall be notified in writing
concerning the provisions of this para-
graph, and shall be advised of his right
to request a hearing if entitled thereto
under §1215.4. In the case of an enemy
alien, the written order preventing de-
parture shall become final on the date
of its service upon the alien.

(¢) Any alien who seeks to depart
from the United States may be re-
quired, in the discretion of the depar-
ture-control officer, to be examined
under oath and to submit for official
inspection all documents, articles, and
other property in his possession which
are being removed from the United
States upon, or in connection with, the
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alien’s departure. The departure-con-
trol officer may permit certain other
persons, including officials of the De-
partment of State and interpreters, to
participate in such examination or in-
spection and may exclude from pres-
ence at such examination or inspection
any person whose presence would not
further the objectives of such examina-
tion or inspection. The departure-con-
trol officer shall temporarily prevent
the departure of any alien who refuses
to submit to such examination or in-
spection, and may, if necessary to the
enforcement of this requirement, take
possession of the alien’s passport or
other travel document.

§1215.3 Alien whose departure is
deemed prejudicial to the interests
of the United States.

The departure from the TUnited
States of any alien within one or more
of the following categories shall be
deemed prejudicial to the interests of
the United States.

(a) Any alien who is in possession of,
and who is believed likely to disclose
to unauthorized persons, information
concerning the plans, preparation,
equipment, or establishments for the
national defense and security of the
United States.

(b) Any alien who seeks to depart
from the United States to engage in, or
who is likely to engage in, activities of
any kind designed to obstruct, impede,
retard, delay or counteract the effec-
tiveness of the national defense of the
United States or the measures adopted
by the United States or the United Na-
tions for the defense of any other coun-
try.

(c) Any alien who seeks to depart
from the United States to engage in, or
who is likely to engage in, activities
which would obstruct, impede, retard,
delay, or counteract the effectiveness
of any plans made or action taken by
any country cooperating with the
United States in measures adopted to
promote the peace, defense, or safety of
the United States or such other coun-
try.

(d) Any alien who seeks to depart
from the United States for the purpose
of organizing, directing, or partici-
pating in any rebellion, insurrection,
or violent uprising in or against the
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United States or a country allied with
the United States, or of waging war
against the United States or its allies,
or of destroying, or depriving the
United States of sources of supplies or
materials vital to the national defense
of the United States, or to the effec-
tiveness of the measures adopted by
the United States for its defense, or for
the defense of any other country allied
with the United States.

(e) Any alien who is subject to reg-
istration for training and service in the
Armed Forces of the United States and
who fails to present a Registration Cer-
tificate (SSS Form No. 2) showing that
he has complied with his obligation to
register under the Universal Military
Training and Service Act, as amended.

(f) Any alien who is a fugitive from
justice on account of an offense punish-
able in the United States.

(g) Any alien who is needed in the
United States as a witness in, or as a
party to, any criminal case under in-
vestigation or pending in a court in the
United States: Provided, That any alien
who is a witness in, or a party to, any
criminal case pending in any criminal
court proceeding may be permitted to
depart from the United States with the
consent of the appropriate prosecuting
authority, unless such alien is other-
wise prohibited from departing under
the provisions of this part.

(h) Any alien who is needed in the
United States in connection with any
investigation or proceeding being, or
soon to be, conducted by any official
executive, legislative, or judicial agen-
cy in the United States or by any gov-
ernmental committee, board, bureau,
commission, or body in the United
States, whether national, state, or
local.

(i) Any alien whose technical or sci-
entific training and knowledge might
be utilized by an enemy or a potential
enemy of the United States to under-
mine and defeat the military and de-
fensive operations of the United States
or of any nation cooperating with the
United States in the interests of collec-
tive security.

(j) Any alien, where doubt exists
whether such alien is departing or
seeking to depart from the United
States voluntarily except an alien who
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is departing or seeking to depart sub-
ject to an order issued in extradition,
exclusion, or deportation proceedings.

(k) Any alien whose case does not fall
within any of the categories described
in paragraphs (a) to (j), inclusive, of
this section, but which involves cir-
cumstances of a similar character ren-
dering the alien’s departure prejudicial
to the interests of the United States.

§1215.4 Procedure in case of alien pre-
vented from departing from the
United States.

(a) Any alien, other than an enemy
alien, whose departure has been tempo-
rarily prevented under the provisions
of §1215.2, may, within 15 days of the
service upon him of the written order
temporarily preventing his departure,
request a hearing before a special in-
quiry officer. The alien’s request for a
hearing shall be made in writing and
shall be addressed to the district direc-
tor having administrative jurisdiction
over the alien’s place of residence. If
the alien’s request for a hearing is
timely made, the district director shall
schedule a hearing before a special in-
quiry officer, and notice of such hear-
ing shall be given to the alien. The no-
tice of hearing shall, as specifically as
security considerations permit, inform
the alien of the nature of the case
against him, shall fix the time and
place of the hearing, and shall inform
the alien of his right to be represented,
at no expense to the Government, by
counsel of his own choosing.

(b) Every alien for whom a hearing
has been scheduled under paragraph (a)
of this section shall be entitled: (1) To
appear in person before the special in-
quiry officer, (2) to be represented by
counsel of his own choice, (3) to have
the opportunity to be heard and to
present evidence, (4) to cross-examine
the witnesses who appear at the hear-
ing, except that if, in the course of the
examination, it appears that further
examination may divulge information
of a confidential or security nature,
the special inquiry officer may, in his
discretion, preclude further examina-
tion of the witness with respect to such
matters, () to examine any evidence in
possession of the Government which is
to be considered in the disposition of
the case, provided that such evidence is
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not of a confidential or security nature
the disclosure of which would be preju-
dicial to the interests of the United
States, (6) to have the time and oppor-
tunity to produce evidence and wit-
nesses on his own behalf, and (7) to rea-
sonable continuances, upon request, for
good cause shown.

(c) Any special inquiry officer who is
assigned to conduct the hearing pro-
vided for in this section shall have the
authority to: (1) Administer oaths and
affirmations, (2) present and receive
evidence, (3) interrogate, examine, and
cross examine under oath or affirma-
tion both the alien and witnesses, (4)
rule upon all objections to the intro-
duction of evidence or motions made
during the course of the hearing, (5)
take or cause depositions to be taken,
(6) issue subpoenas, and (7) take any
further action consistent with applica-
ble provisions of law, Executive orders,
proclamations, and regulations.

§1215.5 Hearing procedure before spe-
cial inquiry officer.

(a) The hearing before the special in-
quiry officer shall be conducted in ac-
cordance with the following procedure:

(1) The special inquiry officer shall
advise the alien of the rights and privi-
leges accorded him under the provi-
sions of §1215.4.

(2) The special inquiry officer shall
enter of record: (i) A copy of the order
served upon the alien temporarily pre-
venting his departure from the United
States, and (ii) a copy of the notice of
hearing furnished the alien.

(3) The alien shall be interrogated by
the special inquiry officer as to the
matters considered pertinent to the
proceeding, with opportunity reserved
to the alien to testify thereafter in his
own behalf, if he so chooses.

(4) The special inquiry officer shall
present on behalf of the Government
such evidence, including the testimony
of witnesses and the certificates or
written statements of Government offi-
cials or other persons, as may be nec-
essary and available. In the event such
certificates or statements are received
in evidence, the alien may request and,
in the discretion of the special inquiry
officer, be given an opportunity to in-
terrogate such officials or persons, by
deposition or otherwise, at a time and
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place and in a manner fixed by the spe-
cial inquiry officer: Provided, That
when in the judgment of the special in-
quiry officer any evidence relative to
the disposition of the case is of a con-
fidential or security nature the disclo-
sure of which would be prejudicial to
the interests of the United States, such
evidence shall not be presented at the
hearing but shall be taken into consid-
eration in arriving at a decision in the
case.

(5) The alien may present such addi-
tional evidence, including the testi-
mony of witnesses, as is pertinent and
available.

(b) A complete verbatim transcript of
the hearing, except statements made
off the record shall be recorded. The
alien shall be entitled, upon request, to
the loan of a copy of the transcript,
without cost, subject to reasonable
conditions governing its use.

(c) Following the completion of the
hearing, the special inquiry officer
shall make and render a recommended
decision in the case, which shall be
governed by and based upon the evi-
dence presented at the hearing and any
evidence of a confidential or security
nature which the Government may
have in its possession. The decision of
the special inquiry officer shall rec-
ommend: (1) That the temporary order
preventing the departure of the alien
from the United States be made final,
or (2) that the temporary order pre-
venting the departure of the alien from
the United States be revoked. This rec-
ommended decision of the special in-
quiry officer shall be made in writing
and shall set forth the officer’s reasons
for such decision. The alien concerned
shall at his request be furnished a copy
of the recommended decision of the
special inquiry officer, and shall be al-
lowed a reasonable time, not to exceed
10 days, in which to submit representa-
tions with respect thereto in writing.

(d) As soon as practicable after the
completion of the hearing and the ren-
dering of a decision by the special in-
quiry officer, the district director shall
forward the entire record of the case,
including the recommended decision of
the special inquiry officer and any
written representations submitted by
the alien, to the regional commissioner
having jurisdiction over his district.

§1215.6

After reviewing the record, the re-
gional commissioner shall render a de-
cision in the case, which shall be based
upon the evidence in the record and on
any evidence or information of a con-
fidential or security nature which he
deems pertinent. Whenever any deci-
sion is based in whole or in part on
confidential or security information
not included in the record, the decision
shall state that such information was
considered. A copy of the regional com-
missioner’s decision shall be furnished
the alien, or his attorney or represent-
ative. No administrative appeal shall
lie from the regional commissioner’s
decision.

(e) Notwithstanding any other provi-
sion of this part, the Administrator of
the Bureau of Security and Consular
Affairs referred to in section 104(b) of
the Immigration and Nationality Act,
or such other officers of the Depart-
ment of State as he may designate,
after consultation with the Commis-
sioner, or such other officers of the Im-
migration and Naturalization Service
as he may designate, may at any time
permit the departure of an individual
alien or of a group of aliens from the
United States if he determines that
such action would be in the national
interest. If the Administrator specifi-
cally requests the Commissioner to
prevent the departure of a particular
alien or of a group of aliens, the Com-
missioner shall not permit the depar-
ture of such alien or aliens until he has
consulted with the Administrator.

(f) In any case arising under §§1215.1
to 1215.7, the Administrator shall, at
his request, be kept advised, in as
much detail as he may indicate is nec-
essary, of the facts and of any action
taken or proposed.

§1215.6 Departure from the Canal
Zone, the Trust Territory of the Pa-
cific Islands, or outlying posses-
sions of the United States.

(a) In addition to the restrictions and
prohibitions imposed by the provisions
of this part upon the departure of
aliens from the United States, any
alien who seeks to depart from the
Canal Zone, the Trust Territory of the
Pacific Islands, or an outlying posses-
sion of the United States shall comply
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with such other restrictions and prohi-
bitions as may be imposed by regula-
tions prescribed, with the concurrence
of the Administrator of the Bureau of
Security and Consular Affairs and the
Commissioner, by the Governor of the
Canal Zone, the High Commissioner of
the Trust Territory of the Pacific Is-
lands, or by the governor of an out-
lying possession of the United States,
respectively. No alien shall be pre-
vented from departing from such zone,
territory, or possession without first
being accorded a hearing as provided in
§§1215.4 and 1215.5.

(b) The Governor of the Canal Zone,
the High Commissioner of the Trust
Territory of the Pacific Islands, or the
governor of any outlying possession of
the United States shall have the au-
thority to designate any employee or
class of employees of the United States
as hearing officers for the purpose of
conducting the hearing referred to in
paragraph (a) of this section. The hear-
ing officer so designated shall exercise
the same powers, duties, and functions
as are conferred upon special inquiry
officers under the provisions of this
part. The chief executive officer of
such zone, territory, or possession
shall, in lieu of the regional commis-
sioner, review the recommended deci-
sion of the hearing officer, and shall
render a decision in any case referred
to him, basing it on evidence in the
record and on any evidence or informa-
tion of a confidential or a security na-
ture which he deems pertinent.

§1215.7 Instructions from the Admin-
istrator required in certain cases.

In the absence of appropriate instruc-
tions from the Administrator of the
Bureau of Security and Consular Af-
fairs, departure-control officers shall
not exercise the authority conferred by
§1215.2 in the case of any alien who
seeks to depart from the United States
in the status of a nonimmigrant under
section 101(a)(15) (A) or (G) of the Im-
migration and Nationality Act, or in
the status of a nonimmigrant under
section 11(3), 11(4), or 11(5) of the Agree-
ment between the United Nations and
the United States of America regarding
the Headquarters of the United Nations
(61 Stat. 756): Provided, That in cases of
extreme urgency, where the national
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security so requires, a departure-con-
trol officer may preliminarily exercise
the authority conferred by §1215.2
pending the outcome of consultation
with the Administrator, which shall be
undertaken immediately. In all cases
arising under this section, the decision
of the Administrator shall be control-
ling: Provided, That any decision to
prevent the departure of an alien shall
be based upon a hearing and record as
prescribed in this part.

PART 1216—CONDITIONAL BASIS
OF LAWFUL PERMANENT RESI-
DENCE STATUS

Sec.

1216.1 Definition of conditional permanent
resident.

1216.2 Notification requirements.

1216.3 Termination of conditional resident
status.

1216.4 Joint petition to remove conditional
basis of lawful permanent resident status
for alien spouse.

1216.5 Waiver of requirement to file joint
petition to remove conditions by alien
spouse.

1216.6 Petition by entrepreneur to remove
conditional basis of lawful permanent
resident status.

AUTHORITY: 8 U.S.C. 1101, 1103, 1154, 1184,
1186a, 1186b, and 8 CFR part 2.

SOURCE: 53 FR 30018, Aug. 10, 1988, unless
otherwise noted. Duplicated from part 216 at
68 FR 9837, Feb. 28, 2003.

EDITORIAL NOTE: Nomenclature changes to
part 1216 appear at 68 FR 9846, Feb. 28, 2003,
and at 68 FR 10353, Mar. 5, 2003.

§1216.1 Definition of conditional per-
manent resident.

A conditional permanent resident is an
alien who has been lawfully admitted
for permanent residence within the
meaning of section 101(a)(20) of the Act,
except that a conditional permanent
resident is also subject to the condi-
tions and responsibilities set forth in
section 216 or 216A of the Act, which-
ever is applicable, and part 216 of this
chapter. Unless otherwise specified, the
rights, privileges, responsibilities and
duties which apply to all other lawful
permanent residents apply equally to
conditional permanent residents, in-
cluding but not limited to the right to
apply for naturalization (if otherwise
eligible), the right to file petitions on
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behalf of qualifying relatives, the privi-
lege of residing permanently in the
United States as an immigrant in ac-
cordance with the immigration laws,
such status not having changed; the
duty to register with the Selective
Service System, when required; and the
responsibility for complying with all
laws and regulations of the United
States. All references within this chap-
ter to lawful permanent residents
apply equally to conditional perma-
nent residents, unless otherwise speci-
fied. The conditions of section 216 of
the Act shall not apply to lawful per-
manent resident status based on a self-
petitioning relationship under section
204(a)(1)(A)(ii), 204(a)(1)(A)({iv),
204(a)(1)(b)(ii), or 204(a)(1)(B)(iii) of the
Act or based on eligibility as the deriv-
ative child of a self-petitioning spouse
under section 204(a)(1)(A)(ii) or
204(a)(1)(B)(ii) of the Act, regardless of
the date on which the marriage to the
abusive citizen or lawful permanent
resident occurred.

[63 FR 30018, Aug. 10, 1988, as amended at 59
FR 26590, May 23, 1994; 61 FR 13079, Mar. 26,
1996]

§1216.2 Notification requirements.

(a) When alien acquires status of condi-
tional permanent resident. At the time
an alien acquires conditional perma-
nent residence through admission to
the United States with an immigrant
visa or adjustment of status under sec-
tion 245 of the Act, the Service shall
notify the alien of the conditional basis
of the alien’s status, of the require-
ment that the alien apply for removal
of the conditions within the ninety
days immediately preceding the second
anniversary of the alien’s having been
granted such status, and that failure to
apply for removal of the conditions
will result in automatic termination of
the alien’s lawful status in the United
States.

(b) When alien is required to apply for
removal of the conditional basis of lawful
permanent resident status. Approxi-
mately 90 days before the second anni-
versary of the date on which the alien
obtained conditional permanent resi-
dence, the Service should notify the
alien a second time of the requirement
that the alien and the petitioning
spouse or alien entrepreneur must file

§1216.3

a petition to remove the conditional
basis of the alien’s lawful permanent
residence. Such notification shall be
mailed to the alien’s last known ad-
dress.

(c) Effect of failure to provide notifica-
tion. Failure of the Service to provide
notification as required by either para-
graph (a) or (b) of this section does not
relieve the alien and the petitioning
spouse, or alien entrepreneur of the re-
quirement to file a petition to remove
conditions within the 90 days imme-
diately preceding the second anniver-
sary of the date on which the alien ob-
tained permanent residence.

[563 FR 30018, Aug. 10, 1988, as amended at 59
FR 26590, May 23, 1994]

§1216.3 Termination of
resident status.

(a) During the two-year conditional pe-
riod. The director shall send a formal
written notice to the conditional per-
manent resident of the termination of
the alien’s conditional permanent resi-
dent status if the director determines
that any of the conditions set forth in
section 216(b)(1) or 216A(b)(1) of the
Act, whichever is applicable, are true,
or it becomes known to the govern-
ment that an alien entrepreneur who
was admitted pursuant to section
203(b)(5) of the Act obtained his or her
investment capital through other than
legal means (such as through the sale
of illegal drugs). If the Service issues a
notice of intent to terminate an alien’s
conditional resident status, the direc-
tor shall not adjudicate Form I-751 or
Form I-829 until it has been deter-
mined that the alien’s status will not
be terminated. During this time, the
alien shall continue to be a lawful con-
ditional permanent resident with all
the rights, privileges, and responsibil-
ities provided to persons possessing
such status. Prior to issuing the notice
of termination, the director shall pro-
vide the alien with an opportunity to
review and rebut the evidence upon
which the decision is to be based, in ac-
cordance with §103.2(b)(2) of 8 CFR
chapter I. The termination of status,
and all of the rights and privileges con-
comitant thereto (including authoriza-
tion to accept or continue in employ-
ment in this country), shall take effect
as of the date of such determination by

conditional
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the director, although the alien may
request a review of such determination
in removal proceedings. In addition to
the notice of termination, the director
shall issue a notice to appear in accord-
ance with 8 CFR part 1239. During the
ensuing removal proceedings, the alien
may submit evidence to rebut the de-
termination of the director. The bur-
den of proof shall be on the Service to
establish, by a preponderance of the
evidence, that one or more of the con-
ditions in section 216(b)(1) or 216A(b)(1)
of the Act, whichever is applicable, are
true, or that an alien entrepreneur who
was admitted pursuant to section
203(b)(5) of the Act obtained his or her
investment capital through other than
legal means (such as through the sale
of illegal drugs).

(b) Determination of fraud after two
years. If, subsequent to the removal of
the conditional basis of an alien’s per-
manent resident status, the director
determines that an alien spouse ob-
tained permanent resident status
through a marriage which was entered
into for the purpose of evading the im-
migration laws or an alien entre-
preneur obtained permanent resident
status through a commercial enter-
prise which was improper under section
216A(b)(1) of the Act, the director may
institute rescission proceedings pursu-
ant to section 246 of the Act (if other-
wise appropriate) or removal pro-
ceedings under section 240 of the Act.

[62 FR 10349, Mar. 6, 1997]

§1216.4 Joint petition to remove con-
ditional basis of lawful permanent
resident status for alien spouse.

(a) Filing the petition—(1) General pro-
cedures. Within the 90-day period imme-
diately preceding the second anniver-
sary of the date on which the alien ob-
tained permanent residence, the alien
and the alien’s spouse who filed the
original immigrant visa petition or fi-
ance/fiancee petition through which
the alien obtained permanent residence
must file a Petition to Remove the
Conditions on Residence (Form I-751)
with the Service. The petition shall be
filed within this time period regardless
of the amount of physical presence
which the alien has accumulated in the
United States. Before Form I-751 may
be considered as properly filed, it must

8 CFR Ch. V (1-1-16 Edition)

be accompanied by the fee required
under §103.7(b) of 8 CFR chapter I and
by documentation as described in para-
graph (a)(b) of this section, and it must
be properly signed by the alien and the
alien’s spouse. If the joint petition can-
not be filed due to the termination of
the marriage through annulment, di-
vorce, or the death of the petitioning
spouse, or if the petitioning spouse re-
fuses to join in the filing of the peti-
tion, the conditional permanent resi-
dent may apply for a waiver of the re-
quirement to file the joint petition in
accordance with the provisions of
§1216.5 of this part. Upon receipt of a
properly filed Form I-751, the alien’s
conditional permanent resident status
shall be extended automatically, if nec-
essary, until such time as the director
has adjudicated the petition.

(2) Dependent children. Dependent
children of a conditional permanent
resident who acquired conditional per-
manent resident status concurrently
with the parent may be included in the
joint petition filed by the parent and
the parent’s petitioning spouse. A child
shall be deemed to have acquired con-
ditional residence status concurrently
with the parent if the child’s residence
was acquired on the same date or with-
in 90 days thereafter. Children who
cannot be included in a joint petition
filed by the parent and parent’s peti-
tioning spouse due to the child’s not
having acquired conditional resident
status concurrently with the parent,
the death of the parent, or other rea-
sons may file a separate Petition to
Remove the Conditions on Residence
(Form I-751).

(38) Jurisdiction. Form I-751 shall be
filed with the director of the regional
service center having jurisdiction over
the alien’s place of residence.

(4) Physical presence at time of filing. A
petition may be filed regardless of
whether the alien is physically present
in the United States. However, if the
alien is outside the United States at
the time of filing, he or she must re-
turn to the United States, with his or
her spouse and dependent children, to
comply with the interview require-
ments contained in the Act. Further-
more, if the documentation submitted
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in support of the petition includes affi-
davits of third parties having knowl-
edge of the bona fides of the marital re-
lationship, the petitioner must arrange
for the affiants to be present at the
interview, at no expense to the govern-
ment. Once the petition has been prop-
erly filed, the alien may travel outside
the United States and return if in pos-
session of documentation as set forth
in §1211.1(b)(1) of this chapter, provided
the alien and the petitioning spouse
comply with the interview require-
ments described in §1216.4(b). An alien
who is not physically present in the
United States during the filing period
but subsequently applies for admission
to the United States shall be processed
in accordance with §1235.11 of this
chapter.

(5) Documentation. Form I-751 shall be
accompanied by evidence that the mar-
riage was not entered into for the pur-
pose of evading the immigration laws
of the United States. Such evidence
may include:

(i) Documentation
ownership of property;

(ii) Lease showing joint tenancy of a
common residence;

(iii) Documentation showing com-
mingling of financial resources;

(iv) Birth certificates of children
born to the marriage;

(v) Affidavits of third parties having
knowledge of the bona fides of the mar-
ital relationship, or

(vi) Other documentation estab-
lishing that the marriage was not en-
tered into in order to evade the immi-
gration laws of the United States.

(6) Termination of status for failure to
file petition. Failure to properly file
Form I-751 within the 90-day period im-
mediately preceding the second anni-
versary of the date on which the alien
obtained lawful permanent residence
on a conditional basis shall result in
the automatic termination of the
alien’s permanent residence status and
the initiation of proceedings to remove
the alien from the United States. In
such proceedings the burden shall be on
the alien to establish that he or she
complied with the requirement to file
the joint petition within the des-
ignated period. Form I-751 may be filed
after the expiration of the 90-day pe-
riod only if the alien establishes to the

showing joint
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satisfaction of the director, in writing,
that there was good cause for the fail-
ure to file Form I-751 within the re-
quired time period. If the joint petition
is filed prior to the jurisdiction vesting
with the immigration judge in removal
proceedings and the director excuses
the late filing and approves the peti-
tion, he or she shall restore the alien’s
permanent residence status, remove
the conditional basis of such status and
cancel any outstanding notice to ap-
pear in accordance with §1239.2 of this
chapter. If the joint petition is not
filed until after jurisdiction vests with
the immigration judge, the immigra-
tion judge may terminate the matter
upon joint motion by the alien and the
Service.

(b) Interview—(1) Authority to waive
interview. The director of the regional
service center shall review the Form I-
751 filed by the alien and the alien’s
spouse to determine whether to waive
the interview required by the Act. If
satisfied that the marriage was not for
the purpose of evading the immigration
laws, the regional service center direc-
tor may waive the interview and ap-
prove the petition. If not so satisfied,
then the regional service center direc-
tor shall forward the petition to the
district director having jurisdiction
over the place of the alien’s residence
so that an interview of both the alien
and the alien’s spouse may be con-
ducted. The director must either waive
the requirement for an interview and
adjudicate the petition or arrange for
an interview within 90 days of the date
on which the petition was properly
filed.

(2) Location of interview. TUnless
waived, an interview on the Form I-751
shall be conducted by an immigration
examiner or other officer so designated
by the district director at the district
office, files control office or suboffice
having jurisdiction over the residence
of the joint petitioners.

(3) Termination of status for failure to
appear for interview. If the conditional
resident alien and/or the petitioning
spouse fail to appear for an interview
in connection with the joint petition
required by section 216(c) of the Act,
the alien’s permanent residence status
will be automatically terminated as of
the second anniversary of the date on
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which the alien obtained permanent
residence. The alien shall be provided
with written notification of the termi-
nation and the reasons therefor, and a
notice to appear shall be issued placing
the alien under removal proceedings.
The alien may seek review of the deci-
sion to terminate his or her status in
such proceedings, but the burden shall
be on the alien to establish compliance
with the interview requirements. If the
alien submits a written request that
the interview be rescheduled or that
the interview be waived, and the direc-
tor determines that there is good cause
for granting the request, the interview
may be rescheduled or waived, as ap-
propriate. If the interview is resched-
uled at the request of the petitioners,
the Service shall not be required to
conduct the interview within the 90-
day period following the filing of the
petition.

(c) Adjudication of petition. The direc-
tor shall adjudicate the petition within
90 days of the date of the interview, un-
less the interview is waived in accord-
ance with paragraph (b)(1) of this sec-
tion. In adjudicating the petition the
director shall determine whether—

(1) The qualifying marriage was en-
tered into in accordance with the laws
of the place where the marriage took
place;

(2) The qualifying marriage has been
judicially annulled or terminated,
other than through the death of a
spouse;

(3) The qualifying marriage was en-
tered into for the purpose of procuring
permanent residence status for the
alien; or

(4) A fee or other consideration was
given (other than a fee or other consid-
eration to an attorney for assistance in
preparation of a lawful petition) in
connection with the filing of the peti-
tion through which the alien obtained
conditional permanent residence. If de-
rogatory information is determined re-
garding any of these issues, the direc-
tor shall offer the petitioners the op-
portunity to rebut such information. If
the petitioners fail to overcome such
derogatory information the director
may deny the joint petition, terminate
the alien’s permanent residence, and
issue a notice to appear to initiate re-
moval proceedings. If derogatory infor-
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mation not relating to any of these
issues is determined during the course
of the interview, such information
shall be forwarded to the investiga-
tions unit for appropriate action. If no
unresolved derogatory information is
determined relating to these issues, the
petition shall be approved and the con-
ditional basis of the alien’s permanent
residence status removed, regardless of
any action taken or contemplated re-
garding other possible grounds for re-
moval.

(d) Decision—(1) Approval. If the direc-
tor approves the joint petition he or
she shall provide written notice of the
decision to the alien and shall require
the alien to report to the appropriate
office of the Service for processing for
a new Permanent Resident Card (if nec-
essary), at which time the alien shall
surrender any Permanent Resident
Card previously issued.

(2) Denial. If the director denies the
joint petition, he or she shall provide
written notice to the alien of the deci-
sion and the reason(s) therefor and
shall issue a notice to appear under
section 239 of the Act and 8 CFR part
1239. The alien’s lawful permanent resi-
dent status shall be terminated as of
the date of the director’s written deci-
sion. The alien shall also be instructed
to surrender any Permanent Resident
Card previously issued by the Service.
No appeal shall lie from the decision of
the director; however, the alien may
seek review of the decision in removal
proceedings. In such proceedings the
burden of proof shall be on the Service
to establish, by a preponderance of the
evidence, that the facts and informa-
tion set forth by the petitioners are
not true or that the petition was prop-
erly denied.

[563 FR 30018, Aug. 10, 1988, as amended at 54
FR 30369, July 20, 1989; 59 FR 26590, May 23,
1994; 62 FR 10349, Mar. 6, 1997; 63 FR 70315,
Dec. 21, 1998]

§1216.5 Waiver of requirement to file
joint petition to remove conditions
by alien spouse.

(a) General. (1) A conditional resident
alien who is unable to meet the re-
quirements under section 216 of the Act
for a joint petition for removal of the
conditional basis of his or her perma-
nent resident status may file Form I-
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751, Petition to Remove the Conditions
on Residence, if the alien requests a
waiver, was not at fault in failing to
meet the filing requirement, and the
conditional resident alien is able to es-
tablish that:

(i) Deportation or removal from the
United States would result in extreme
hardship;

(ii) The marriage upon which his or
her status was based was entered into
in good faith by the conditional resi-
dent alien, but the marriage was termi-
nated other than by death, and the con-
ditional resident was not at fault in
failing to file a timely petition; or

(iii) The qualifying marriage was en-
tered into in good faith by the condi-
tional resident but during the marriage
the alien spouse or child was battered
by or subjected to extreme cruelty
committed by the citizen or permanent
resident spouse or parent.

(2) A conditional resident who is in
exclusion, deportation, or removal pro-
ceedings may apply for the waiver only
until such time as there is a final order
of exclusion, deportation or removal.

(b) Fee. Form I-751 shall be accom-
panied by the appropriate fee required
under §103.7(b) of 8 CFR chapter I.

(c) Jurisdiction. Form I-751 shall be
filed with the regional service center
director having jurisdiction over the
alien’s place of residence.

(d) Interview. The service center di-
rector may refer the application to the
appropriate local office and require
that the alien appear for an interview
in connection with the application for
a waiver. The director shall deny the
application and initiate removal pro-
ceedings if the alien fails to appear for
the interview as required, unless the
alien establishes good cause for such
failure and the interview is resched-
uled.

(e) Adjudication of waiver application—
(1) Application based on claim of hard-
ship. In considering an application for a
waiver based upon an alien’s claim that
extreme hardship would result from
the alien’s removal from the United
States, the director shall take into ac-
count only those factors that arose
subsequent to the alien’s entry as a
conditional permanent resident. The
director shall bear in mind that any re-
moval from the United States is likely
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to result in a certain degree of hard-
ship, and that only in those cases
where the hardship is extreme should
the application for a waiver be granted.
The burden of establishing that ex-
treme hardship exists rests solely with
the applicant.

(2) Application for waiver based upon
the alien’s claim that the marriage was
entered into in good faith. In considering
whether an alien entered into a quali-
fying marriage in good faith, the direc-
tor shall consider evidence relating to
the amount of commitment by both
parties to the marital relationship.
Such evidence may include—

(i) Documentation relating to the de-
gree to which the financial assets and
liabilities of the parties were com-
bined;

(ii) Documentation concerning the
length of time during which the parties
cohabited after the marriage and after
the alien obtained permanent resi-
dence;

(iii) Birth certificates of children
born to the marriage; and

(iv) Other evidence deemed pertinent
by the director.

(3) Application for waiver based on
alien’s claim of having been battered or
subjected to extreme mental cruelty. A
conditional resident who entered into
the qualifying marriage in good faith,
and who was battered or was the sub-
ject of extreme cruelty or whose child
was battered by or was the subject of
extreme cruelty perpetrated by the
United States citizen or permanent
resident spouse during the marriage,
may request a waiver of the joint filing
requirement. The conditional resident
parent of a battered or abused child
may apply for the waiver regardless of
the child’s citizenship or immigration
status.

(i) For the purpose of this chapter
the phrase ‘‘was battered by or was the
subject of extreme cruelty’’ includes,
but is not limited to, being the victim
of any act or threatened act of vio-
lence, including any forceful detention,
which results or threatens to result in
physical or mental injury. Psycho-
logical or sexual abuse or exploitation,
including rape, molestation, incest (if
the victim is a minor) or forced pros-
titution shall be considered acts of vio-
lence.
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(ii) A conditional resident or former
conditional resident who has not de-
parted the United States after termi-
nation of resident status may apply for
the waiver. The conditional resident
may apply for the waiver regardless of
his or her present marital status. The
conditional resident may still be resid-
ing with the citizen or permanent resi-
dent spouse, or may be divorced or sep-
arated.

(iii) Evidence of physical abuse may
include, but is not limited to, expert
testimony in the form of reports and
affidavits from police, judges, medical
personnel, school officials and social
service agency personnel. The Service
must be satisfied with the credibility
of the sources of documentation sub-
mitted in support of the application.

(iv) The Service is not in a position
to evaluate testimony regarding a
claim of extreme mental cruelty pro-
vided by unlicensed or untrained indi-
viduals. Therefore, all waiver applica-
tions based upon claims of extreme
mental cruelty must be supported by
the evaluation of a professional recog-
nized by the Service as an expert in the
field. An evaluation which was ob-
tained in the course of the divorce pro-
ceedings may be submitted if it was
provided by a professional recognized
by the Service as an expert in the field.

(v) The evaluation must contain the
professional’s full name, professional
address and license number. It must
also identify the licensing, certifying,
or registering authority. The Service
retains the right to verify the profes-
sional’s license.

(vi) The Service’s decision on ex-
treme mental cruelty waivers will be
based upon the evaluation of the recog-
nized professional. The Service re-
serves the right to request additional
evaluations from expert witnesses cho-
sen by the Service. Requests for addi-
tional evaluations must be authorized
by the Assistant Regional Commis-
sioner for Adjudications.

(vii) Licensed clinical social workers,
psychologists, and psychiatrists are
professionals recognized by the Service
for the purpose of this section. A clin-
ical social worker who is not licensed
only because the state in which he or
she practices does not provide for 1li-
censing will be considered a licensed
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professional recognized by the Service
if he or she is included in the Register
of Clinical Social Workers published by
the National Association of Social
Workers or is certified by the Amer-
ican Board of Examiners in Clinical So-
cial Work.

(viii) As directed by the statute, the
information contained in the applica-
tion and supporting documents shall
not be released without a court order
or the written consent of the applicant;
or, in the case of a child, the written
consent of the parent or legal guardian
who filed the waiver application on the
child’s behalf. Information may be re-
leased only to the applicant, his or her
authorized representative, an officer of
the Department of Justice, or any fed-
eral or State law enforcement agency.
Any information provided under this
part may be used for the purposes of
enforcement of the Act or in any crimi-
nal proceeding.

(f) Decision. The director shall pro-
vide the alien with written notice of
the decision on the application for
waiver. If the decision is adverse, the
director shall advise the alien of the
reasons therefor, notify the alien of the
termination of his or her permanent
residence status, instruct the alien to
surrender any Permanent Resident
Card issued by the Service and issue a
notice to appear placing the alien in re-
moval proceedings. No appeal shall lie
from the decision of the director; how-
ever, the alien may seek review of such
decision in removal proceedings.

[563 FR 30018, Aug. 10, 1988, as amended at 56
FR 22637, May 16, 1991; 59 FR 26591, May 23,
1994; 62 FR 10350, Mar. 6, 1997; 63 FR 70315,
Dec. 21, 1998]

§1216.6 Petition by entrepreneur to
remove conditional basis of lawful
permanent resident status.

(a) Filing the petition—(1) General pro-
cedures. A petition to remove the con-
ditional basis of the permanent resi-
dent status of an alien accorded condi-
tional permanent residence pursuant to
section 203(b)(6) of the Act must be
filed by the alien entrepreneur on
Form I-829, Petition by Entrepreneur
to Remove Conditions. The alien entre-
preneur must file Form I-829 within
the 90-day period preceding the second
anniversary of his or her admission to
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the United States as a conditional per-
manent resident. Before Form I1-829
may be considered as properly filed, it
must be accompanied by the fee re-
quired under §103.7(b)(1) of 8 CFR chap-
ter I, and by documentation as de-
scribed in paragraph (a)(4) of this sec-
tion, and it must be properly signed by
the alien. Upon receipt of a properly
filed Form I1-829, the alien’s conditional
permanent resident status shall be ex-
tended automatically, if necessary,
until such time as the director has ad-
judicated the petition. The entre-
preneur’s spouse and children should be
included in the petition to remove con-
ditions. Children who have reached the
age of twenty-one or who have married
during the period of conditional perma-
nent residence and the former spouse of
an entrepreneur, who was divorced
from the entrepreneur during the pe-
riod of conditional permanent resi-
dence, may be included in the alien en-
trepreneur’s petition or may file a sep-
arate petition.

(2) Jurisdiction. Form I-829 must be
filed with the regional service center
having jurisdiction over the location of
the alien entrepreneur’s commercial
enterprise in the United States.

(3) Physical presence at time of filing. A
petition may be filed regardless of
whether the alien is physically present
in the United States. However, if the
alien is outside the United States at
the time of filing, he or she must re-
turn to the United States, with his or
her spouse and children, if necessary,
to comply with the interview require-
ments contained in the Act. Once the
petition has been properly filed, the
alien may travel outside the United
States and return if in possession of
documentation as set forth in
§1211.1(b)(1) of this chapter, provided
the alien complies with the interview
requirements described in paragraph
(b) of this section. An alien who is not
physically present in the United States
during the filing period but subse-
quently applies for admission to the
United States shall be processed in ac-
cordance with §1235.11 of this chapter.

(4) Documentation. The petition for
removal of conditions must be accom-
panied by the following evidence:

(i) Evidence that a commercial enter-
prise was established by the alien.
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Such evidence may include, but is not
limited to, Federal income tax returns;

(ii) Evidence that the alien invested
or was actively in the process of invest-
ing the requisite capital. Such evidence
may include, but is not limited to, an
audited financial statement or other
probative evidence; and

(iii) Hvidence that the alien sus-
tained the actions described in para-
graph (a)(4)(i) and (a)(4)(ii) of this sec-
tion throughout the period of the
alien’s residence in the United States.
The alien will be considered to have
sustained the actions required for re-
moval of conditions if he or she has, in
good faith, substantially met the cap-
ital investment requirement of the
statute and continuously maintained
his or her capital investment over the
two years of conditional residence.
Such evidence may include, but is not
limited to, bank statements, invoices,
receipts, contracts, business licenses,
Federal or State income tax returns,
and Federal or State quarterly tax
statements.

(iv) Evidence that the alien created
or can be expected to create within a
reasonable time ten full-time jobs for
qualifying employees. In the case of a
“troubled business” as defined in 8
CFR 204.6(j)(4)(ii), the alien entre-
preneur must submit evidence that the
commercial enterprise maintained the
number of existing employees at no
less than the pre-investment level for
the period following his or her admis-
sion as a conditional permanent resi-
dent. Such evidence may include pay-
roll records, relevant tax documents,
and Forms I-9.

(5) Termination of status for failure to
file petition. Failure to properly file
Form I-829 within the 90-day period im-
mediately preceding the second anni-
versary of the date on which the alien
obtained lawful permanent residence
on a conditional basis shall result in
the automatic termination of the
alien’s permanent resident status and
the initiation of deportation pro-
ceedings. The director shall send a
written notice of termination and an
order to show cause to an alien entre-
preneur who fails to timely file a peti-
tion for removal of conditions. No ap-
peal shall lie from this decision; how-
ever, the alien may request a review of
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the determination during deportation
proceedings. In deportation  pro-
ceedings, the burden of proof shall rest
with the alien to show by a preponder-
ance of the evidence that he or she
complied with the requirement to file
the petition within the designated pe-
riod. The director may deem the peti-
tion to have been filed prior to the sec-
ond anniversary of the alien’s obtain-
ing conditional permanent resident
status and accept and consider a late
petition if the alien demonstrates to
the director’s satisfaction that failure
to file a timely petition was for good
cause and due to extenuating cir-
cumstances. If the late petition is filed
prior to jurisdiction vesting with the
immigration judge in deportation pro-
ceedings and the director excuses the
late filing and approves the petition, he
or she shall restore the alien’s perma-
nent resident status, remove the condi-
tional basis of such status, and cancel
any outstanding order to show cause in
accordance with §242.7 of 8 CFR chap-
ter I. If the petition is not filed until
after jurisdiction vests with the immi-
gration judge, the immigration judge
may terminate the matter upon joint
motion by the alien and the Service.

(6) Death of entrepreneur and effect on
spouse and children. If an entrepreneur
dies during the prescribed two-year pe-
riod of conditional permanent resi-
dence, the spouse and children of the
entrepreneur will be eligible for re-
moval of conditions if it can be dem-
onstrated that the conditions set forth
in paragraph (a)(4) of this section have
been met.

(b) Petition review—(1) Authority to
waive interview. The director of the
service center shall review the Form I-
829 and the supporting documents to
determine whether to waive the inter-
view required by the Act. If satisfied
that the requirements set forth in
paragraph (c)(1) of this section have
been met, the service center director
may waive the interview and approve
the petition. If not so satisfied, then
the service center director shall for-
ward the petition to the district direc-
tor having jurisdiction over the loca-
tion of the alien entrepreneur’s com-
mercial enterprise in the United States
so that an interview of the alien entre-
preneur may be conducted. The direc-
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tor must either waive the requirement
for an interview and adjudicate the pe-
tition or arrange for an interview with-
in 90 days of the date on which the pe-
tition was properly filed.

(2) Location of interview. Unless
waived, an interview relating to the
Form I-829 shall be conducted by an
immigration examiner or other officer
so designated by the district director
at the district office that has jurisdic-
tion over the location of the alien en-
trepreneur’s commercial enterprise in
the United States.

(38) Termination of status for failure to
appear for interview. If the alien fails to
appear for an interview in connection
with the petition when requested by
the Service, the alien’s permanent resi-
dent status will be automatically ter-
minated as of the second anniversary
of the date on which the alien obtained
permanent residence. The alien will be
provided with written notification of
the termination and the reasons there-
fore, and an order to show cause shall
be issued placing the alien under depor-
tation proceedings. The alien may seek
review of the decision to terminate his
or her status in such proceedings, but
the burden shall be on the alien to es-
tablish by a preponderance of the evi-
dence that he or she complied with the
interview requirements. If the alien
has failed to appear for a scheduled
interview, he or she may submit a writ-
ten request to the district director ask-
ing that the interview be rescheduled
or that the interview be waived. That
request should explain his or her fail-
ure to appear for the scheduled inter-
view, and if a request for waiver of the
interview, the reasons such waiver
should be granted. If the district direc-
tor determines that there is good cause
for granting the request, the interview
may be rescheduled or waived, as ap-
propriate. If the district director
waives the interview, he or she shall
restore the alien’s conditional perma-
nent resident status, cancel any out-
standing order to show cause in accord-
ance with §1216.6(a)(5), and proceed to
adjudicate the alien’s petition. If the
district director reschedules that
alien’s interview, he or she shall re-
store the alien’s conditional permanent
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resident status, and cancel any out-
standing order to show cause in accord-
ance with §1216.6(a)(b). If the interview
is rescheduled at the request of the
alien, the Service shall not be required
to conduct the interview within the 90-
day period following the filing of the
petition.

(c) Adjudication of petition. (1) The de-
cision on the petition shall be made
within 90 days of the date of filing or
within 90 days of the interview, which-
ever is later. In adjudicating the peti-
tion, the director shall determine
whether:

(i) A commercial enterprise was es-
tablished by the alien;

(ii) The alien invested or was ac-
tively in the process of investing the
requisite capital; and

(iii) The alien sustained the actions
described in paragraphs (c)(1)(i) and
(c)(1)(ii) of this section throughout the
period of the alien’s residence in the
United States. The alien will be consid-
ered to have sustained the actions re-
quired for removal of conditions if he
or she has, in good faith, substantially
met the capital investment require-
ment of the statute and continuously
maintained his or her capital invest-
ment over the two years of conditional
residence.

(iv) The alien created or can be ex-
pected to create within a reasonable
period of time ten full-time jobs to
qualifying employees. In the case of a
“troubled business” as defined in 8
CFR 204.6(j)(4)(ii), the alien maintained
the number of existing employees at no
less than the pre-investment level for
the previous two years.

(2) If derogatory information is deter-
mined regarding any of these issues or
it becomes known to the government
that the entrepreneur obtained his or
her investment funds through other
than legal means (such as through the
sale of illegal drugs), the director shall
offer the alien entrepreneur the oppor-
tunity to rebut such information. If
the alien entrepreneur fails to over-
come such derogatory information or
evidence the investment funds were ob-
tained through other than legal means,
the director may deny the petition,
terminate the alien’s permanent resi-
dent status, and issue an order to show
cause. If derogatory information not
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relating to any of these issues is deter-
mined during the course of the inter-
view, such information shall be for-
warded to the investigations unit for
appropriate action. If no unresolved de-
rogatory information is determined re-
lating to these issues, the petition
shall be approved and the conditional
basis of the alien’s permanent resident
status removed, regardless of any ac-
tion taken or contemplated regarding
other possible grounds for deportation.

(d) Decision—(1) Approval. If, after ini-
tial review or after the interview, the
director approves the petition, he or
she will remove the conditional basis
of the alien’s permanent resident sta-
tus as of the second anniversary of the
alien’s entry as a conditional perma-
nent resident. He or she shall provide
written notice of the decision to the
alien and shall require the alien to re-
port to the appropriate district office
for processing for a new Permanent
Resident Card, Form I-551, at which
time the alien shall surrender any Per-
manent Resident Card previously
issued.

(2) Denial. If, after initial review or
after the interview, the director denies
the petition, he or she shall provide
written notice to the alien of the deci-
sion and the reason(s) therefor, and
shall issue an order to show cause why
the alien should not be deported from
the United States. The alien’s lawful
permanent resident status and that of
his or her spouse and any children shall
be terminated as of the date of the di-
rector’s written decision. The alien
shall also be instructed to surrender
any Permanent Resident Card pre-
viously issued by the Service. No ap-
peal shall lie from this decision; how-
ever, the alien may seek review of the
decision in deportation proceedings. In
deportation proceedings, the burden
shall rest with the Service to establish
by a preponderance of the evidence
that the facts and information in the
alien’s petition for removal of condi-
tions are not true and that the petition
was properly denied.

[69 FR 26591, May 23, 1994, as amended at 63
FR 70315, Dec. 21, 1998]
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Marianas identification

§1235.1 Scope of examination.

(a) General. Application to lawfully
enter the United States shall be made
in person to an immigration officer at
a U.S. port-of-entry when the port is
open for inspection, or as otherwise
designated in this section.

(b) U.S. citizens. A person claiming
U.S. citizenship must establish that
fact to the examining officer’s satisfac-
tion and must present a U.S. passport
if such passport is required under the
provisions of 22 CFR part 53. If such ap-
plicant for admission fails to satisfy
the examining immigration officer
that he or she is a U.S. citizen, he or
she shall thereafter be inspected as an
alien.

(c) Alien members of United States
Armed Forces and members of a force of a
NATO country. Any alien member of
the United States Armed Forces who is
in the uniform of, or bears documents
identifying him or her as a member of,
such Armed Forces, and who is coming
to or departing from the United States
under official orders or permit of such
Armed Forces is not subject to the re-
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moval provisions of the Act. A member
of the force of a NATO country signa-
tory to Article III of the Status of
Forces Agreement seeking to enter the
United States under official orders is
exempt from the control provision of
the Act. Any alien who is a member of
either of the foregoing classes may,
upon request, be inspected and his or
her entry as an alien may be recorded.
If the alien does not appear to the ex-
amining immigration officer to be
clearly and beyond a doubt entitled to
enter the United States under the pro-
visions of the Act, the alien shall be so
informed and his or her entry shall not
be recorded.

(d) Alien applicants for admission. (1)
Each alien seeking admission at a
United States port-of-entry shall
present whatever documents are re-
quired and shall establish to the satis-
faction of the immigration officer that
he or she is not subject to removal
under the immigration laws, Executive
Orders, or Presidential Proclamations
and is entitled under all of the applica-
ble provisions of the immigration laws
and this chapter to enter the United
States. A person claiming to have been
lawfully admitted for permanent resi-
dence must establish that fact to the
satisfaction of the inspecting immaigra-
tion officer and must present proper
documents in accordance with §211.1 of
this chapter.

(2) An alien present in the United
States who has not been admitted or
paroled or an alien who seeks entry at
other than an open, designated port-of-
entry, except as otherwise permitted in
this section, is subject to the provi-
sions of section 212(a) of the Act and to
removal under section 235(b) or 240 of
the Act.

(3) An alien who is brought to the
United States, whether or not to a des-
ignated port-of-entry and regardless of
the means of transportation, after hav-
ing been interdicted in international or
United States waters, is considered an
applicant for admission and shall be ex-
amined under section 235(b) of the Act.

(4) An alien stowaway is not an appli-
cant for admission and may not be ad-
mitted to the United States. A stow-
away shall be removed from the United
States under section 235(a)(2) of the
Act. The provisions of section 240 of
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the Act are not applicable to stow-
aways, nor is the stowaway entitled to
further hearing or review of the re-
moval, except that an alien stowaway
who indicates an intention to apply for
asylum, or expresses a fear of persecu-
tion, a fear of torture, or a fear of re-
turn to the country of proposed re-
moval shall be referred to an asylum
officer for a determination of credible
fear of persecution or torture in ac-
cordance with section 235(b)(1)(B) of
the Act and §1208.30 of this chapter. An
alien stowaway who is determined to
have a credible fear of persecution or
torture shall have his or her asylum
application adjudicated in accordance
with §1208.2(b)(2) of this chapter.

(e) U.S. citizens, lawful permanent resi-
dents of the United States, and other
aliens, entering the United States along
the northern border, other than at a Port-
of-Entry. A citizen or lawful permanent
resident of the United States, a Cana-
dian national or landed immigrant of
Canada having a common nationality
with nationals of Canada, or a landed
immigrant of Canada who is a national
of a country listed in §217.2(a), may, if
in possession of a valid, unexpired, Ca-
nadian Border Boat Landing Permit
(Form I-68) or evidence of enrollment
in any other Service Alternaitve In-
spections program (e.g., the Immigra-
tion and Naturalization Service Pas-
senger Accelerated Service System
(INSPASS) or the Port Passenger Ac-
celerated Service System
(PORTPASS)), enter the United States
by means of a pleasure craft along the
northern border of the United States
from time-to-time without further in-
spection. No persons other than those
described in this paragraph may par-
ticipate in this program. Landed immi-
grants of Canada who do not share a
common nationality with nationals of
Canada, but who are nationals of a des-
ignated country listed in §217.2(a) of
this chapter (Visa Waiver Pilot Pro-
gram) must be in possession of a valid,
unexpired passport issued by his or her
country of nationality, and an unex-
pired multiple entry Form I-94 or I-
94W, Nonimmigrant Visa Waiver Ar-
rival/Departure Form, and a valid un-
expired United States visa (if the alien
is not in possession of a valid unexpired
Form I-94W). When an entry to the
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United States is made by a person who
is a Canadian citizen or a landed immi-
grant of Canada, entry may be made
under this program only for a purpose
as described in section 101(a)(15)(B)(ii)
of the Act. Persons seeking to enter
the United States for any other pur-
pose must do so at a staffed Port-of-
Entry. Persons aboard a vessel which
has crossed the international boundary
between the United States and Canada
and who do not intend to land in the
United States, other than at a staffed
Port-of-Entry, are not required to be in
possession of Form I-68 or evidence of
enrollment in an Alternative Inspec-
tions program merely because they
have crossed the international bound-
ary. However, the Service retains the
right to conduct inspections or exami-
nations of all persons applying for ad-
mission or readmission to or seeking
transit through the United States in
accordance with the Act.

(1) Application. An eligible applicant
may apply for a Canadian Border Boat
Landing Permit by completing the
Form I-68 in triplicate. Application
forms will be made readily available
through the Internet, from a Service
office, or by mail. A family may apply
on a single application. For the pur-
poses of this paragraph, a family is de-
fined as a husband, wife, unmarried
children under the age of 21, and the
parents of either husband or wife, who
reside at the same address. In order for
the I-68 application to be considered
complete, it must be accompanied by
the following:

(i) For each person included on the
application, evidence of citizenship,
and, if not a citizen of the Untied
States or Canada, evidence of legal per-
manent resident status in either the
United States or Canada. Evidence of
residency must be submitted by all ap-
plicants. It is not required that all per-
sons on the application be of the same
nationality; however, they must all be
individually eligible to participate in
this program.

(ii) If multiple members of a family,
as defined in paragraph (e)(1) of this
section, are included on a single appli-
cation, evidence of the familial rela-
tionship.

(iii) A fee as prescribed in §103.7(b)(1)
of 8 CFR chapter I.
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(iv) A copy of any previously ap-
proved Form I-68.

(v) A landed immigrant of Canada
who does not have a common nation-
ality with nationals of Canada, but
who is a national of a designated coun-
try listed in §217.2(a) of 8 CFR chapter
I (Visa Waiver Pilot Program) must
also present his or her passport, a valid
unexpired multiple entry Form I1-94 or
I-94W and valid, unexpired non-
immigrant visa if he or she is not in
possession of a valid, unexpired mul-
tiple entry Form I-94W. Such a landed
immigrant of Canada may apply for ad-
mission simultaneously with the I-68
application and thereby obtain a Form
I-94 or I-94W.

(2) Submission of Form I-68. Except as
indicated in this paragraph, Form I-68
shall be properly completed and sub-
mitted in person, along with the docu-
mentary evidence and the required fee
as specified in §103.7(b)(1) of 8 CFR
chapter I, to a United States immigra-
tion officer at a Canadian border Port-
of-Entry located within the district
having jurisdiction over the applicant’s
residence or intended place of landing.
Persons previously granted Form I-68
approval may apply by mail to the
issuing Service office for renewal if a
copy of the previous Form I-68 is in-
cluded in the application. At the dis-
cretion of the district director con-
cerned, any applicant for renewal of
Form I-68 may be required to appear
for an interview in person if the appli-
cant does not appear to be clearly eli-
gible for renewal.

(3) Denial of Form I-68. If the appli-
cant has committed a violation of any
immigration or customs regulation or,
in the case of an alien, is inadmissible
to the United States, approval of the
Form I-68 shall be denied. However, if,
in the exercise of discretion, the dis-
trict director waives under section
212(d)(3) of the Act all applicable
grounds of inadmissibility, the I-68 ap-
plication may be approved for such
non-citizens. If the Form I-68 applica-
tion is denied, the applicant shall be
given written notice of and the reasons
for the denial by letter from the dis-
trict director. There is no appeal from
the denial of the Form I-68 application,
but the denial is without prejudice to a
subsequent application for this pro-
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gram or any other Service benefit, ex-
cept that the applicant may not submit
a subsequent Form I-68 application for
90 days after the date of the last denial.

(4) Validity. Form I-68 shall be valid
for 1 year from the date of issuance, or
until revoked or violated by the Serv-
ice.

(5) Conditions for participation in the I-
68 program. Upon being inspected and
positively identified by an immigration
officer and found admissible and eligi-
ble for participation in the I-68 pro-
gram, a participant must agree to
abide by the following conditions:

(i) Form I-68 may be used only when
entering the United States by means of
a vessel exclusively used for pleasure,
including chartered vessels when such
vessel has been chartered by an ap-
proved Form I-68 holder. When used by
a person who is a not a citizen or a law-
ful permanent resident of the United
States, admission shall be for a period
not to exceed 72 hours to visit within 25
miles of the shore line along the north-
ern border of the United States, includ-
ing the shore line of Lake Michigan
and Puget Sound.

(ii) Participants must be in posses-
sion of any authorization documents
issued for participation in this program
or another Service Alternative Inspec-
tions program (INSPASS or
PORTPASS). Participants over the age
of 15 years and who are not in posses-
sion of an INSPASS or PORTPASS en-
rollment card must also be in posses-
sion of a photographic identification
document issued by a governmental
agency. Participants who are landed
immigrants of Canada and do not have
a common nationality with nationals
of Canada, but who are nationals of a
designated country listed in §217.2(a) of
8 CFR chapter I must also be in posses-
sion of proper documentation as de-
scribed in paragraph (e) of this section.

(iii) Participants may not import
merchandise or transport controlled or
restricted items while entering the
United States under this program. The
entry of any merchandise or goods
must be in accordance with the laws
and regulations of all Federal Inspec-
tion Services.

(iv) Participants must agree to ran-
dom checks or inspections that may be
conducted by the Service, at any time
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and at any location, to ensure compli-
ance.

(v) Participants must abide by all
Federal, state, and local laws regarding
the importation of alcohol or agricul-
tural products or the importation or
possession of controlled substances as
defined in section 101 of the Controlled
Substance Act (21 U.S.C. 802).

(vi) Participants acknowledge that
all devices, decals, cards, or other Fed-
eral Government supplied identifica-
tion or technology used to identify or
inspect persons or vessels seeking
entry via this program remain the
property of the United States Govern-
ment at all times, and must be surren-
dered upon request by a Border Patrol
Agent or any other officer of a Federal
Inspection Service.

(vii) The captain, charterer, master,
or owner (if aboard) of each vessel
bringing persons into the United States
is responsible for determining that all
persons aboard the vessel are in posses-
sion of a valid, unexpired Form I-68 or
other evidence of participation in a
Service Alternative Inspections pro-
gram (INSPASS or PORTPASS) prior
to entry into the territorial waters of
the United States. If any person on
board is not in possession of such evi-
dence, the captain, charterer, master,
or owner must transport such person to
a staffed United States Port-of-Entry
for an in-person immigration inspec-
tion.

(6) Revocation. The district director,
the chief patrol agent, or their des-
ignated representatives may revoke
the designation of any participant who
violates any condition of this program,
as contained in paragraph (e)(5) of this
section, or who has violated any immi-
gration law or regulation, or a law or
regulation of the United States Cus-
toms Service or other Federal Inspec-
tion Service, has abandoned his or her
residence in the United States or Can-
ada, is inadmissible to the TUnited
States, or who is otherwise determined
by an immigration officer to be ineli-
gible for continued participation in
this program. Such persons may be
subject to other applicable sanctions,
such as criminal and/or administrative
prosecution or deportation, as well as
possible seizure of goods and/or vessels.
If permission to participate is revoked,
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a written request to the district direc-
tor for restoration of permission to
participate may be made. The district
director will notify the person of his or
her decision and the reasons therefore
in writing.

(7) Compliance checking. Participation
in this program does not relieve the
holder from responsibility to comply
with all other aspects of United States
Immigration, Customs, or other Fed-
eral inspection service laws or regula-
tions. To prevent abuse, the United
States Immigration and Naturalization
Service retains the right to conduct in-
spections or examinations of all per-
sons applying for admission or read-
mission to or seeking transit through
the United States in accordance with
the Immigration and Nationality Act.

(f) Form 1-94, Arrival Departure Record.
(1) Unless otherwise exempted, each ar-
riving nonimmigrant who is admitted
to the United States shall be issued,
upon payment of a fee prescribed in
§103.7(b)(1) of this chapter for land bor-
der admissions, a Form I-94 as evidence
of the terms of admission. A Form I-94
issued at a land border port-of-entry
shall be considered issued for multiple
entries unless specifically annotated
for a limited number of entries. A
Form I-94 issued at other than a land
border port-of-entry, unless issued for
multiple entries, must be surrendered
upon departure from the United States
in accordance with the instructions on
the form. Form I-94 is not required by:

(i) Any nonimmigrant alien described
in §1212.1(a) of this chapter and 22 CFR
41.33 who is admitted as a visitor for
business or pleasure or admitted to
proceed in direct transit through the
United States;

(ii) Any nonimmigrant alien residing
in the British Virgin Islands who was
admitted only to the U.S. Virgin Is-
lands as a visitor for business or pleas-
ure under §212.1(b) of this chapter;

(iii) Except as provided in paragraph
(f)(1)(v) of this section, any Mexican
national who is exempt from a visa and
passport pursuant to §1212.1(c)(1) of
this chapter, or who is in possession of
a passport and valid visa who is admit-
ted as a nonimmigrant visitor for a pe-
riod not to exceed 72 hours to visit
within 25 miles of the border;
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(iv) Bearers of Mexican diplomatic or
official passports described in §1212.1(c)
of this chapter; or

(v) Any Mexican national who is ex-
empt from a visa and passport pursu-
ant to §1212.1(¢c)(1) of this chapter, or is
in possession of a passport and valid
visa who is admitted as a non-
immigrant visitor at the Mexican bor-
der POEs in the State of Arizona at
Sasabe, Nogales, Mariposa, Naco, or
Douglas for a period not to exceed 72
hours to visit within the State of Ari-
zona and within 75 miles of the border.

(2) Paroled aliens. Any alien paroled
into the United States under section
212(d)(5) of the Act, including any alien
crewmember, shall be issued a com-
pletely executed Form I-94, endorsed
with the parole stamp.

[62 FR 10353, Mar. 6, 1997, as amended at 62
FR 47751, Sept. 11, 1997; 64 FR 8494, Feb. 19,
1999; 64 FR 365661, July 7, 1999; 64 FR 68617,
Dec. 8, 1999; 67 FR 71449, Dec. 2, 2002]

§1235.2 Parole for deferred inspection.

(a) A district director may, in his or
her discretion, defer the inspection of
any vessel or aircraft, or of any alien,
to another Service office or port-of-
entry. Any alien coming to a United
States port from a foreign port, from
an outlying possession of the United
States, from Guam, Puerto Rico, or the
Virgin Islands of the United States, or
from another port of the United States
at which examination under this part
was deferred, shall be regarded as an
applicant for admission at that onward
port.

(b) An examining immigration officer
may defer further examination and
refer the alien’s case to the district di-
rector having jurisdiction over the
place where the alien is seeking admis-
sion, or over the place of the alien’s
residence or destination in the United
States, if the examining immigration
officer has reason to believe that the
alien can overcome a finding of inad-
missibility by:

(1) Posting a bond under section 213
of the Act;

(2) Seeking and obtaining a waiver
under section 211 or 212(d)(3) or (4) of
the Act; or

(3) Presenting additional evidence of
admissibility not available at the time
and place of the initial examination.

8 CFR Ch. V (1-1-16 Edition)

(c) Such deferral shall be accom-
plished pursuant to the provisions of
section 212(d)(5) of the Act for the pe-
riod of time necessary to complete the
deferred inspection.

(d) Refusal of a district director to
authorize admission under section 213
of the Act, or to grant an application
for the benefits of section 211 or section
212(d) (3) or (4) of the Act, shall be
without prejudice to the renewal of
such application or the authorizing of
such admission by the immigration
judge without additional fee.

(e) Whenever an alien on arrival is
found or believed to be suffering from a
disability that renders it impractical
to proceed with the examination under
the Act, the examination of such alien,
members of his or her family con-
cerning whose admissibility it is nec-
essary to have such alien testify, and
any accompanying aliens whose protec-
tion or guardianship will be required
should such alien be found inadmissible
shall be deferred for such time and
under such conditions as the district
director in whose district the port is
located imposes.

[62 FR 10355, Mar. 6, 1997]

§1235.3 Inadmissible aliens and expe-
dited removal.

(a) Detention prior to inspection. All
persons arriving at a port-of-entry in
the United States by vessel or aircraft
shall be detained aboard the vessel or
at the airport of arrival by the owner,
agent, master, commanding officer,
person in charge, purser, or consignee
of such vessel or aircraft until admit-
ted or otherwise permitted to land by
an officer of the Service. Notice or
order to detain shall not be required.
The owner, agent, master, commanding
officer, person in charge, purser, or
consignee of such vessel or aircraft
shall deliver every alien requiring ex-
amination to an immigration officer
for inspection or to a medical officer
for examination. The Service will not
be liable for any expenses related to
such detention or presentation or for
any expenses of a passenger who has
not been presented for inspection and
for whom a determination has not been
made concerning admissibility by a
Service officer.
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(b) Ezxpedited removal—(1) Applica-
bility. The expedited removal provi-
sions shall apply to the following class-
es of aliens who are determined to be
inadmissible under section 212(a)(6)(C)
or (7) of the Act:

(i) Arriving aliens, as defined in
§1001.1(q) of this chapter, except for
citizens of Cuba arriving at a United
States port-of-entry by aircraft;

(ii) As specifically designated by the
Commissioner, aliens who arrive in, at-
tempt to enter, or have entered the
United States without having been ad-
mitted or paroled following inspection
by an immigration officer at a des-
ignated port-of-entry, and who have
not established to the satisfaction of
the immigration officer that they have
been physically present in the United
States continuously for the 2-year pe-
riod immediately prior to the date of
determination of inadmissibility. The
Commissioner shall have the sole dis-
cretion to apply the provisions of sec-
tion 235(b)(1) of the Act, at any time, to
any class of aliens described in this
section. The Commissioner’s designa-
tion shall become effective upon publi-
cation of a notice in the FEDERAL REG-
ISTER. However, if the Commissioner
determines, in the exercise of discre-
tion, that the delay caused by publica-
tion would adversely affect the inter-
ests of the United States or the effec-
tive enforcement of the immigration
laws, the Commissioner’s designation
shall become effective immediately
upon issuance, and shall be published
in the FEDERAL REGISTER as soon as
practicable thereafter. When these pro-
visions are in effect for aliens who
enter without inspection, the burden of
proof rests with the alien to affirma-
tively show that he or she has the re-
quired continuous physical presence in
the United States. Any absence from
the United States shall serve to break
the period of continuous physical pres-
ence. An alien who was not inspected
and admitted or paroled into the
United States but who establishes that
he or she has been continuously phys-
ically present in the United States for
the 2-year period immediately prior to
the date of determination of inadmis-
sibility shall be detained in accordance
with section 235(b)(2) of the Act for a
proceeding under section 240 of the Act.
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(2) Determination of inadmissibility—(i)
Record of proceeding. An alien who is ar-
riving in the United States, or other
alien as designated pursuant to para-
graph (b)(1)(ii) of this section, who is
determined to be inadmissible under
section 212(a)(6)(C) or 212(a)(7) of the
Act (except an alien for whom docu-
mentary requirements are waived
under §1211.1(b)(3) or §1212.1 of this
chapter), shall be ordered removed
from the United States in accordance
with section 235(b)(1) of the Act. In
every case in which the expedited re-
moval provisions will be applied and
before removing an alien from the
United States pursuant to this section,
the examining immigration officer
shall create a record of the facts of the
case and statements made by the alien.
This shall be accomplished by means of
a sworn statement using Form I-867AB,
Record of Sworn Statement in Pro-
ceedings under Section 235(b)(1) of the
Act. The examining immigration offi-
cer shall read (or have read) to the
alien all information contained on
Form I-867A. Following questioning
and recording of the alien’s statement
regarding identity, alienage, and inad-
missibility, the examining immigra-
tion officer shall record the alien’s re-
sponse to the questions contained on
Form I-867B, and have the alien read
(or have read to him or her) the state-
ment, and the alien shall sign and ini-
tial each page of the statement and
each correction. The examining immi-
gration officer shall advise the alien of
the charges against him or her on
Form I-860, Notice and Order of Expe-
dited Removal, and the alien shall be
given an opportunity to respond to
those charges in the sworn statement.
After obtaining supervisory concur-
rence in accordance with paragraph
(b)(7) of this section, the examining im-
migration official shall serve the alien
with Form I-860 and the alien shall
sign the reverse of the form acknowl-
edging receipt. Interpretative assist-
ance shall be used if necessary to com-
municate with the alien.

(i1) No entitlement to hearings and ap-
peals. Except as otherwise provided in
this section, such alien is not entitled
to a hearing before an immigration
judge in proceedings conducted pursu-
ant to section 240 of the Act, or to an
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appeal of the expedited removal order
to the Board of Immigration Appeals.

(iii) Detention and parole of alien in ex-
pedited removal. An alien whose inad-
missibility is being considered under
this section or who has been ordered
removed pursuant to this section shall
be detained pending determination and
removal, except that parole of such
alien, in accordance with section
212(d)(5) of the Act, may be permitted
only when the Attorney General deter-
mines, in the exercise of discretion,
that parole is required to meet a med-
ical emergency or is necessary for a le-
gitimate law enforcement objective.

(3) Additional charges of inadmis-
sibility. In the expedited removal proc-
ess, the Service may not charge an
alien with any additional grounds of
inadmissibility other than section
212(a)(6)(C) or 212(a)(7) of the Act. If an
alien appears to be inadmissible under
other grounds contained in section
212(a) of the Act, and if the Service
wishes to pursue such additional
grounds of inadmissibility, the alien
shall be detained and referred for a re-
moval hearing before an immigration
judge pursuant to sections 235(b)(2) and
240 of the Act for inquiry into all
charges. Once the alien is in removal
proceedings under section 240 of the
Act, the Service is not precluded from
lodging additional charges against the
alien. Nothing in this paragraph shall
preclude the Service from pursuing
such additional grounds of inadmis-
sibility against the alien in any subse-
quent attempt to reenter the United
States, provided the additional grounds
of inadmissibility still exist.

(4) Claim of asylum or fear of persecu-
tion or torture. (i) The DHS regulations
at 8 CFR 235.3(b)(4) provide for refer-
ring an alien to an asylum officer if the
alien indicates an intention to apply
for asylum or expresses a fear of perse-
cution or torture or a fear of return to
his or her country.

(i) Referral. The referring officer shall
provide the alien with a written disclo-
sure on Form M-444, Information
About Credible Fear Interview, describ-
ing:

(A) The purpose of the referral and
description of the credible fear inter-
view process;

8 CFR Ch. V (1-1-16 Edition)

(B) The right to consult with other
persons prior to the interview and any
review thereof at no expense to the
United States Government;

(C) The right to request a review by
an immigration judge of the asylum of-
ficer’s credible fear determination; and

(D) The consequences of failure to es-
tablish a credible fear of persecution or
torture.

(ii) Detention pending credible fear
interview. Pending the credible fear de-
termination by an asylum officer and
any review of that determination by an
immigration judge, the alien shall be
detained. Parole of such alien in ac-
cordance with section 212(d)(5) of the
Act may be permitted only when the
Attorney General determines, in the
exercise of discretion, that parole is re-
quired to meet a medical emergency or
is necessary for a legitimate law en-
forcement objective. Prior to the inter-
view, the alien shall be given time to
contact and consult with any person or
persons of his or her choosing. Such
consultation shall be made available in
accordance with the policies and proce-
dures of the detention facility where
the alien is detained, shall be at no ex-
pense to the government, and shall not
unreasonably delay the process.

(5) Claim to lawful permanent resident,
refugee, or asylee status or U.S. citizen-
ship—(i) Verification of status. If an ap-
plicant for admission who is subject to
expedited removal pursuant to section
235(b)(1) of the Act claims to have been
lawfully admitted for permanent resi-
dence, admitted as a refugee under sec-
tion 207 of the Act, granted asylum
under section 208 of the Act, or claims
to be a U.S. citizen, the immigration
officer shall attempt to verify the
alien’s claim. Such verification shall
include a check of all available Service
data systems and any other means
available to the officer. An alien whose
claim to lawful permanent resident,
refugee, asylee status, or U.S. citizen
status cannot be verified will be ad-
vised of the penalties for perjury, and
will be placed under oath or allowed to
make a declaration as permitted under
28 U.S.C. 1746, concerning his or her
lawful admission for permanent resi-
dence, admission as a refugee under
section 207 of the Act, grant of asylum
status under section 208 of the Act, or
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claim to U.S. citizenship. A written
statement shall be taken from the
alien in the alien’s own language and
handwriting, stating that he or she de-
clares, certifies, verifies, or states that
the claim is true and correct. The im-
migration officer shall issue an expe-
dited order of removal under section
235(b)(1)(A)(A) of the Act and refer the
alien to the immigration judge for re-
view of the order in accordance with
paragraph (b)(5)(iv) of this section and
§1235.6(a)(2)(ii). The person shall be de-
tained pending review of the expedited
removal order under this section. Pa-
role of such person, in accordance with
section 212(d)(5) of the Act, may be per-
mitted only when the Attorney Gen-
eral determines, in the exercise of dis-
cretion, that parole is required to meet
a medical emergency or is necessary
for a legitimate law enforcement objec-
tive.

(i1) Verified lawful permanent residents.
If the claim to lawful permanent resi-
dent status is verified, and such status
has not been terminated in exclusion,
deportation, or removal proceedings,
the examining immigration officer
shall not order the alien removed pur-
suant to section 235(b)(1) of the Act.
The examining immigration officer
will determine in accordance with sec-
tion 101(a)(13)(C) of the Act whether
the alien is considered to be making an
application for admission. If the alien
is determined to be seeking admission
and the alien is otherwise admissible,
except that he or she is not in posses-
sion of the required documentation, a
discretionary waiver of documentary
requirements may be considered in ac-
cordance with section 211(b) of the Act
and §1211.1(b)(3) of this chapter or the
alien’s inspection may be deferred to
an onward office for presentation of the
required documents. If the alien ap-
pears to be inadmissible, the immigra-
tion officer may initiate removal pro-
ceedings against the alien under sec-
tion 240 of the Act.

(iii) Verified refugees and asylees. If a
check of Service records or other
means indicates that the alien has been
granted refugee status or asylee status,
and such status has not been termi-
nated in deportation, exclusion, or re-
moval proceedings, the immigration of-
ficer shall not order the alien removed
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pursuant to section 235(b)(1) of the Act.
If the alien is not in possession of a
valid, unexpired refugee travel docu-
ment, the examining immigration offi-
cer may accept an application for a ref-
ugee travel document in accordance
with §223.2(b)(2)(ii) of 8 CFR chapter 1.
If accepted, the immigration officer
shall readmit the refugee or asylee in
accordance with §223.3(d)(2)(i) of 8 CFR
chapter I. If the alien is determined not
to be eligible to file an application for
a refugee travel document the immi-
gration officer may initiate removal
proceedings against the alien under
section 240 of the Act.

(iv) Review of order for claimed lawful
permanent residents, refugees, asylees, or
U.S. citizens. A person whose claim to
U.S. citizenship has been verified may
not be ordered removed. When an alien
whose status has not been verified but
who is claiming under oath or under
penalty of perjury to be a lawful per-
manent resident, refugee, asylee, or
U.S. citizen is ordered removed pursu-
ant to section 235(b)(1) of the Act, the
case will be referred to an immigration
judge for review of the expedited re-
moval order under section 235(b)(1)(C)
of the Act and §1235.6(a)(2)(ii). If the
immigration judge determines that the
alien has never been admitted as a law-
ful permanent resident or as a refugee,
granted asylum status, or is not a U.S.
citizen, the order issued by the immi-
gration officer will be affirmed and the
Service will remove the alien. There is
no appeal from the decision of the im-
migration judge. If the immigration
judge determines that the alien was
once so admitted as a lawful perma-
nent resident or as a refugee, or was
granted asylum status, or is a U.S. cit-
izen, and such status has not been ter-
minated by final administrative ac-
tion, the immigration judge will termi-
nate proceedings and vacate the expe-
dited removal order. The Service may
initiate removal proceedings against
such an alien, but not against a person
determined to be a U.S. citizen, in pro-
ceedings under section 240 of the Act.
During removal proceedings, the immi-
gration judge may consider any waiv-
ers, exceptions, or requests for relief
for which the alien is eligible.

(6) Opportunity for alien to establish
that he or she was admitted or paroled
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into the United States. If the Commis-
sioner determines that the expedited
removal provisions of section 235(b)(1)
of the Act shall apply to any or all
aliens described in paragraph (b)(2)(ii)
of this section, such alien will be given
a reasonable opportunity to establish
to the satisfaction of the examining
immigration officer that he or she was
admitted or paroled into the United
States following inspection at a port-
of-entry. The alien will be allowed to
present evidence or provide sufficient
information to support the claim. Such
evidence may consist of documentation
in the possession of the alien, the Serv-
ice, or a third party. The examining
immigration officer will consider all
such evidence and information, make
further inquiry if necessary, and will
attempt to verify the alien’s status
through a check of all available Serv-
ice data systems. The burden rests
with the alien to satisfy the examining
immigration officer of the claim of
lawful admission or parole. If the alien
establishes that he or she was lawfully
admitted or paroled, the case will be
examined to determine if grounds of
deportability under section 237(a) of
the Act are applicable, or if paroled,
whether such parole has been, or
should be, terminated, and whether the
alien is inadmissible under section
212(a) of the Act. An alien who cannot
satisfy the examining officer that he or
she was lawfully admitted or paroled
will be ordered removed pursuant to
section 235(b)(1) of the Act.

(7) Review of expedited removal orders.
Any removal order entered by an exam-
ining immigration officer pursuant to
section 235(b)(1) of the Act must be re-
viewed and approved by the appro-
priate supervisor before the order is
considered final. Such supervisory re-
view shall not be delegated below the
level of the second line supervisor, or a
person acting in that capacity. The su-
pervisory review shall include a review
of the sworn statement and any an-
swers and statements made by the
alien regarding a fear of removal or re-
turn. The supervisory review and ap-
proval of an expedited removal order
for an alien described in section
235(b)(1)(A)(iii) of the Act must include
a review of any claim of lawful admis-
sion or parole and any evidence or in-

8 CFR Ch. V (1-1-16 Edition)

formation presented to support such a
claim, prior to approval of the order. In
such cases, the supervisor may request
additional information from any source
and may require further interview of
the alien.

(8) Removal procedures relating to expe-
dited removal. An alien ordered removed
pursuant to section 235(b)(1) of the Act
shall be removed from the United
States in accordance with section
241(c) of the Act and 8 CFR part 1241.

(9) Waivers of documentary require-
ments. Nothing in this section limits
the discretionary authority of the At-
torney General, including authority
under sections 211(b) or 212(d) of the
Act, to waive the documentary require-
ments for arriving aliens.

(10) Applicant for admission under sec-
tion 217 of the Act. The provisions of
§1235.3(b) do not apply to an applicant
for admission under section 217 of the
Act.

(c) Arriving aliens placed in proceedings
under section 240 of the Act. Except as
otherwise provided in this chapter, any
arriving alien who appears to the in-
specting officer to be inadmissible, and
who is placed in removal proceedings
pursuant to section 240 of the Act shall
be detained in accordance with section
235(b) of the Act. Parole of such alien
shall only be considered in accordance
with §1212.5(b) of this chapter. This
paragraph shall also apply to any alien
who arrived before April 1, 1997, and
who was placed in exclusion pro-
ceedings.

(d) Service custody. The Service will
assume custody of any alien subject to
detention under paragraph (b) or (c) of
this section. In its discretion, the Serv-
ice may require any alien who appears
inadmissible and who arrives at a land
border port-of-entry from Canada or
Mexico, to remain in that country
while awaiting a removal hearing.
Such alien shall be considered detained
for a proceeding within the meaning of
section 235(b) of the Act and may be or-
dered removed in absentia by an immi-
gration judge if the alien fails to ap-
pear for the hearing.

(e) Detention in non-Service facility.
Whenever an alien is taken into Serv-
ice custody and detained at a facility
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other than at a Service Processing Cen-
ter, the public or private entities con-
tracted to perform such service shall
have been approved for such use by the
Service’s Jail Inspection Program or
shall be performing such service under
contract in compliance with the Stand-
ard Statement of Work for Contract
Detention Facilities. Both programs
are administered by the Detention and
Deportation section having jurisdiction
over the alien’s place of detention.
Under no circumstances shall an alien
be detained in facilities not meeting
the four mandatory criteria for usage.
These are:

(1) 24-Hour supervision,

(2) Conformance with safety and
emergency codes,

(3) Food service, and

(4) Availability of emergency medical
care.

(f) Privilege of communication. The
mandatory notification requirements
of consular and diplomatic officers pur-
suant to §1236.1(e) of this chapter apply
when an inadmissible alien is detained
for removal proceedings, including for
purpose of conducting the credible fear
determination.

[62 FR 10355, Mar. 6, 1997, as amended at 64
FR 8494, Feb. 19, 1999; 656 FR 82256, Dec. 28,
2000; 69 FR 69497, Nov. 29, 2004]

§1235.4 Withdrawal of application for
admission.

The Attorney General may, in his or
her discretion, permit any alien appli-
cant for admission to withdraw his or
her application for admission in lieu of
removal proceedings under section 240
of the Act or expedited removal under
section 235(b)(1) of the Act. The alien’s
decision to withdraw his or her applica-
tion for admission must be made volun-
tarily, but nothing in this section shall
be construed as to give an alien the
right to withdraw his or her applica-
tion for admission. Permission to with-
draw an application for admission
should not normally be granted unless
the alien intends and is able to depart
the United States immediately. An
alien permitted to withdraw his or her
application for admission shall nor-
mally remain in carrier or Service cus-
tody pending departure, unless the dis-
trict director determines that parole of

§1235.6

the alien is warranted in accordance
with §1212.5(b) of this chapter.

[62 FR 10358, Mar. 6, 1997; 62 FR 15363, Apr. 1,
1997; 65 FR 82256, Dec. 28, 2000]

§1235.5 Preinspection.

(a) In United States territories and pos-
sessions. For provisions of the DHS reg-
ulations with respect to examinations
of passengers and crew in the case of
any aircraft proceeding from Guam,
the Commonwealth of the Northern
Mariana Islands (beginning November
28, 2009), Puerto Rico, or the United
States Virgin Islands destined directly
and without touching at a foreign port
or place, to any other of such places, or
to one of the States of the United
States or the District of Columbia, see
8 CFR 235.5.

(b) In foreign territory. In the case of
any aircraft, vessel, or train proceeding
directly, without stopping, from a port
or place in foreign territory to a port-
of-entry in the United States, the ex-
amination and inspection of passengers
and crew required by the Act and final
determination of admissibility may be
made immediately prior to such depar-
ture at the port or place in the foreign
territory and shall have the same ef-
fect under the Act as though made at
the destined port-of-entry in the
United States.

[62 FR 10358, Mar. 6, 1997, as amended at 74
FR 55744, Oct. 28, 2009]

§1235.6 Referral to immigration judge.

(a) Notice—(1) Referral by Form I-862,
Notice to Appear. An immigration offi-
cer or asylum officer will sign and de-
liver a Form I-862 to an alien in the
following cases:

(i) If, in accordance with the provi-
sions of section 235(b)(2)(A) of the Act,
the examining immigration officer de-
tains an alien for a proceeding before
an immigration judge under section 240
of the Act; or

(ii) If an asylum officer determines
that an alien in expedited removal pro-
ceedings has a credible fear of persecu-
tion or torture and refers the case to
the immigration judge for consider-
ation of the application for asylum, ex-
cept that, prior to January 1, 2015, an
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alien present in or arriving in the Com-
monwealth of the Northern Mariana Is-
lands is not eligible to apply for asy-
lum but the immigration judge may
consider eligibility for withholding of
removal pursuant to section 241(b)(3) of
the Act or withholding or deferral of
removal under the Convention Against
Torture.

(iii) If the immigration judge deter-
mines that an alien in expedited re-
moval proceedings has a credible fear
of persecution or torture and vacates
the expedited removal order issued by
the asylum officer, except that, prior
to January 1, 2015, an alien physically
present in or arriving in the Common-
wealth of the Northern Mariana Islands
is not eligible to apply for asylum but
an immigration judge may consider eli-
gibility for withholding of removal
pursuant to section 241(b)(3) of the Act
or withholding or deferral of removal
under the Convention Against Torture.

(iv) If an immigration officer verifies
that an alien subject to expedited re-
moval under section 235(b)(1) of the Act
has been admitted as a lawful perma-
nent resident refugee, or asylee, or
upon review pursuant to
§1235.3(b)(6)(iv) an immigration judge
determines that the alien was once so
admitted, provided that such status
has not been terminated by final ad-
ministrative action, and the Service
initiates removal proceedings against
the alien under section 240 of the Act.

(2) Referral by Form 1-863, Notice of Re-
ferral to Immigration Judge. An immigra-
tion officer will sign and deliver a
Form I-863 to an alien in the following
cases:

(i) If an asylum officer determines
that an alien does not have a credible
fear of persecution or torture, and the
alien requests a review of that deter-
mination by an immigration judge; or

(ii) If, in accordance with section
235(b)(1)(C) of the Act, an immigration
officer refers an expedited removal
order entered on an alien claiming to
be a lawful permanent resident, ref-
ugee, asylee, or U.S. citizen for whom
the officer could not verify such status
to an immigration judge for review of
the order.

(iii) If an immigration officer refers
an applicant described in §1208.2(b)(1)
of this chapter to an immigration

8 CFR Ch. V (1-1-16 Edition)

judge for an asylum hearing under
§208.2(b)(2) of this chapter.

(b) Certification for mental condition;
medical appeal. An alien certified under
sections 212(a)(1) and 232(b) of the Act
shall be advised by the examining im-
migration officer that he or she may
appeal to a board of medical examiners
of the United States Public Health
Service pursuant to section 232 of the
Act. If such appeal is taken, the dis-
trict director shall arrange for the con-
vening of the medical board.

[62 FR 10358, Mar. 6, 1997, as amended at 64
FR 8494, Feb. 19, 1999; 74 FR 55744, Oct. 28,
2009]

§1235.8 Inadmissibility on
and related grounds.

(a) Report. When an immigration offi-
cer or an immigration judge suspects
that an arriving alien appears to be in-
admissible under section 212(a)(3)(A)
(other than clause (ii)), (B), or (C) of
the Act, the immigration officer or im-
migration judge shall order the alien
removed and report the action prompt-
ly to the district director who has ad-
ministrative jurisdiction over the place
where the alien has arrived or where
the hearing is being held. The immi-
gration officer shall, if possible, take a
brief sworn question-and-answer state-
ment from the alien, and the alien
shall be notified by personal service of
Form I-147, Notice of Temporary Inad-
missibility, of the action taken and the
right to submit a written statement
and additional information for consid-
eration by the Attorney General. The
district director shall forward the re-
port to the regional director for further
action as provided in paragraph (b) of
this section.

(b) Action by regional director. (1) In
accordance with section 235(c)(2)(B) of
the Act, the regional director may
deny any further inquiry or hearing by
an immigration judge and order the
alien removed by personal service of
Form I-148, Notice of Permanent Inad-
missibility, or issue any other order
disposing of the case that the regional
director considers appropriate.

(2) If the regional director concludes
that the case does not meet the cri-
teria contained in section 235(c)(2)(B)
of the Act, the regional director may
direct that:

security
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(i) An immigration officer shall con-
duct a further examination of the
alien, concerning the alien’s admissi-
bility; or,

(ii) The alien’s case be referred to an
immigration judge for a hearing, or for
the continuation of any prior hearing.

(3) The regional director’s decision
shall be in writing and shall be signed
by the regional director. Unless the
written decision contains confidential
information, the disclosure of which
would be prejudicial to the public in-
terest, safety, or security of the United
States, the written decision shall be
served on the alien. If the written deci-
sion contains such confidential infor-
mation, the alien shall be served with a
separate written order showing the dis-
position of the case, but with the con-
fidential information deleted.

(4) The Service shall not execute a re-
moval order under this section under
circumstances that violate section
241(b)(3) of the Act or Article 3 of the
Convention Against Torture. The pro-
visions of part 1208 of this chapter re-
lating to consideration or review by an
immigration judge, the Board of Immi-
gration Appeals, or an asylum officer
shall not apply.

(c) Finality of decision. The regional
director’s decision under this section is
final when it is served upon the alien in
accordance with paragraph (b)(3) of
this section. There is no administrative
appeal from the regional director’s de-
cision.

(d) Hearing by immigration judge. If
the regional director directs that an
alien subject to removal under this sec-
tion be given a hearing or further hear-
ing before an immigration judge, the
hearing and all further proceedings in
the matter shall be conducted in ac-
cordance with the provisions of section
240 of the Act and other applicable sec-
tions of the Act to the same extent as
though the alien had been referred to
an immigration judge by the exam-
ining immigration officer. In a case
where the immigration judge ordered
the alien removed pursuant to para-
graph (a) of this section, the Service
shall refer the case back to the immi-
gration judge and proceedings shall be
automatically reopened upon receipt of
the notice of referral. If confidential
information, not previously considered

§1235.10

in the matter, is presented supporting
the inadmissibility of the alien under
section 212(a)(3)(A) (other than clause
(ii)), (B) or (C) of the Act, the disclo-
sure of which, in the discretion of the
immigration judge, may be prejudicial
to the public interest, safety, or secu-
rity, the immigration judge may again
order the alien removed under the au-
thority of section 235(c) of the Act and
further action shall be taken as pro-
vided in this section.

(e) Nonapplicability. The provisions of
this section shall apply only to arriv-
ing aliens, as defined in §1001.1(q) of
this chapter. Aliens present in the
United States who have not been ad-
mitted or paroled may be subject to
proceedings under Title V of the Act.

[62 FR 10358, Mar. 6, 1997, as amended at 64
FR 8494, Feb. 19, 1999]

§1235.9 Northern Marianas identifica-
tion card.

During the two-year period that
ended July 1, 1990, the Service issued
Northern Marianas Identification
Cards to aliens who acquired United
States citizenship when the Covenant
to Establish a Commonwealth of the
Northern Mariana Islands in Political
Union with the United States entered
into force on November 3, 1986. These
cards remain valid as evidence of
United States citizenship. Although
the Service no longer issues these
cards, a United States citizen to whom
a card was issued may file Form I-777,
Application for Issuance or Replace-
ment of Northern Marianas Card, to
obtain replacement of a lost, stolen, or
mutilated Northern Marianas 